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JUDGMENT

Dr Dhananjaya Y Chandrachud, CJI
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1. Applications for condonation of delay in refiling the writ petitions are allowed.

. Background

2. In a batch of three hundred and eighty four petitions under Article 32 of the

www.ecourtsindia.com

Constitution, the petitioners challenge the constitutional validity of Sections 95 to
100 of the Insolvency and Bankruptcy Code 2016". The individual facts of each case
are not reproduced here as we are deciding the constitutionality of the above

provisions of the IBC.

3. The principle aims of the IBC are to promote investment, and resolution of

www.ecourtsindia.com

insolvencies of corporate persons, firms, and individuals in a time bound manner.
The IBC consolidated and amended a web of laws which had led to an ineffective
and inefficient mechanism for resolution of insolvencies marked with significant

delays.
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4. Part Il of the IBC deals with insolvency resolution and bankruptcy for individuals and
partnership firms. Chapter Ill of Part Ill which is titled “Insolvency Resolution
Process” (“IRP”) comprises of Sections 94 to 120. Prior to the introduction of the
IBC, insolvency in relation to individuals was governed by the provisions of the
Presidency Towns Insolvency Act 1909 and the Provincial Insolvency Act 1920, both

of which stand repealed.
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5. The provisions of the IBC apply to personal guarantors to corporate debtors.? In
exercise of the power conferred by Section 1(3), a notification was issued on 15
November 2019 by the Union Government in the Ministry of Corporate Affairs. The
notification brought into force Section 2(e), Section 78 (except with regard to fresh
start process), Section 79, Section 94 to 187, Sections 239(2)(g), (h) and (i),
Sections 239(2)(m) to (zc); Section 239(2)(zn) to (zs) and Section 249. The
notification was challenged before this Court. In Lalit Kumar Jain v Union of India®
a two-Judge Bench inter alia, held that the liability of a guarantor is not discharged

merely on the discharge of the corporate debtor.

6. By Amending Act 26 of 2018, Parliament introduced amendments inter alia, in
Section 60 which provides for the jurisdiction of the adjudicating authority, namely,
the National Company Law Tribunal.* Among other things, the amendments to
Section 60 comprehend the jurisdiction of the Tribunal in matters involving the
bankruptcy of a corporate guarantor or personal guarantor, as the case may be, of a

corporate debtor.

7. In order to consider the nature of challenge in these proceedings, it would be

appropriate to make a brief reference to the provisions of the IBC.

Il. Scheme of the IBC

8. Part | of the IBC deals with preliminary matters, such as its application and
definitions. Part Il deals with insolvency resolution and liquidation for corporate
persons. Part Il deals with insolvency resolution and bankruptcy for individuals and
partnership firms. Part IV provides for the regulation of insolvency professionals,

2 Section 2(e), IBC as amended by the Amending Act 8 of 2018
3(2021) 9 SCC 321
4 “Tribunal”
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agencies and information utilities. Part V contains miscellaneous provisions.

9. Chapter | of Part Ill contains preliminary provisions, including, definitions. Section 78
indicates that the Part shall apply to matters relating to “fresh start, insolvency and

bankruptcy of individuals and partnership firms where the amount of the default is
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not less than one thousand rupees”. However, the Central Government is
empowered to specify a higher threshold not exceeding one lakh rupees. Section
79(1) indicates that the adjudicating authority for the purpose of Part lll “means the
Debt Recovery Tribunal constituted under sub-section (1)of section 3 of the
Recovery of Debts Due to Banks and Financial Institutions Act, 1993”. Chapter I,

which is yet to be brought into force, contains provisions in relation to the “fresh start
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process”.

10.Chapter Il provides for the insolvency resolution process . Under Chapter lll, the
insolvency resolution process can be initiated by a debtor or a creditor. Section

94(1)° enables a debtor who commits a default to apply, either personally or through
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a resolution professional, to the adjudicating authority for initiating the insolvency

resolution process.

594. Application by debtor to initiate insolvency resolution process.—
(1) A debtor who commits a default may apply, either personally or through a resolution professional, to the
Adjudicating Authority for initiating the insolvency resolution process, by submitting an application.
(2) Where the debtor is a partner of a firm, such debtor shall not apply under this Chapter to the Adjudicating
Authority in respect of the firm unless all or a majority of the partners of the firm file the application jointly.
(3) An application under sub-section (1) shall be submitted only in respect of debts which are not excluded debts.
4) A debtor shall not be entitled to make an application under sub-section (1) if he is—
a) an undischarged bankrupt;
b) undergoing a fresh start process;
¢) undergoing an insolvency resolution process; or
d) undergoing a bankruptcy process.
5) A debtor shall not be eligible to apply under sub-section (1) if an application under this Chapter has been
admitted in respect of the debtor during the period of twelve months preceding the date of submission of the application
under this section.
(6) The application referred to in sub-section (1) shall be in such form and manner and accompanied with such
fee as may be prescribed.

www.ecourtsindia.com
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11.Section 95° enables the creditor to apply for the initiation of the insolvency resolution
process either by himself, or jointly with other creditors or through a resolution
professional. Under sub-section (2), a creditor may apply under sub-section (1) in

relation to any partnership debt owed to him for initiating a resolution process

www.ecourtsindia.com

against any one or more partners of the firm; or the firm. Section 95(4) stipulates the
requirements of an application made by a creditor for the initiation of the insolvency
resolution process. The application is governed by the form and manner as
prescribed by Rules framed by the Central Government under Section 239. A copy
of the application has to be furnished to the debtor. Immediately on the filing of an

application under Section 94 or Section 95, an interim moratorium operates by virtue

www.ecourtsindia.com

of the statutory provisions of Section 967 and the adjudicating authority is required to

6 95. Application by creditor to initiate insolvency resolution process.—

(1) A creditor may apply either by himself, or jointly with other creditors, or through a resolution professional to
the Adjudicating Authority for initiating an insolvency resolution process under this section by submitting an application.

(2) A creditor may apply under sub-section (1) in relation to any partnership debt owed to him for initiating an
insolvency resolution process against—

(a) any one or more partners of the firm; or

(b) the firm.

(3) Where an application has been made against one partner in a firm, any other application against another
partner in the same firm shall be presented in or transferred to the Adjudicating Authority in which the first mentioned
application is pending for adjudication and such Adjudicating Authority may give such directions for consolidating the
proceedings under the applications as it thinks just.

(4) An application under sub-section (1) shall be accompanied with details and documents relating to—

(a) the debts owed by the debtor to the creditor or creditors submitting the application for insolvency resolution
process as on the date of application;
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5 (b) the failure by the debtor to pay the debt within a period of fourteen days of the service of the notice of
3 demand; and
2 (c) relevant evidence of such default or non-repayment of debt.
'g (5) The creditor shall also provide a copy of the application made under sub-section (1) to the debtor.
§ (6) The application referred to in sub-section (1) shall be in such form and manner and accompanied by such fee
. as may be prescribed.
g (7) The details and documents required to be submitted under sub-section (4) shall be such as may be specified.
7 “06. Interim moratorium.—(1) When an application is filed under section 94 or section 95—
(a) an interim-moratorium shall commence on the date of the application in relation to all the debts and shall cease
to have effect on the date of admission of such application; and
(b) during the interim-moratorium period—
(i) any legal action or proceeding pending in respect of any debt shall be deemed to have been stayed; and
(i) the creditors of the debtor shall not initiate any legal action or proceedings in respect of any debt.
(2) Where the application has been made in relation to a firm, the interim-moratorium under sub-section (1) shall
operate against all the partners of the firm as on the date of the application.
3) The provisions of sub-section (1) shall not apply to such transactions as may be notified by the Central

Government in consultation with any financial sector regulator.”
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appoint a resolution professional.

12.Where the application has been filed through a resolution professional, the
adjudicating authority has to direct the Insolvency and Bankruptcy Board of India® to
confirm within seven days that there are no disciplinary proceedings pending against

the resolution professional. Thereafter, the Board has to either confirm the

www.ecourtsindia.com

appointment of the resolution professional or to reject it and nominate another
resolution professional for conducting the resolution process within seven days.
Alternatively, where the application has been filed by the debtor or creditor without a
resolution professional, the adjudicating authority has to direct the Board within

seven days to nominate a resolution professional to conduct the process. The Board

www.ecourtsindia.com

then has a period of ten days to make a nomination. Section 97(5)° states that “the
adjudicating authority shall by order appoint the resolution professional
recommended under sub-section (2) or as nominated by the Board under sub-
section (4). The resolution professional, upon appointment, is provided a copy of the

application for the insolvency resolution process.
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8 “Board”
9 97. Appointment of resolution professional.—

(1) If the application under section 94 or 95 is filed through a resolution professional, the Adjudicating Authority
shall direct the Board within seven days of the date of the application to confirm that there are no disciplinary proceedings
pending against resolution professional.

(2) The Board shall within seven days of receipt of directions under sub-section (1) communicate to the
Adjudicating Authority in writing either—

(a) confirming the appointment of the resolution professional; or

(b) rejecting the appointment of the resolution professional and nominating another resolution professional for the
insolvency resolution process.

(3) Where an application under section 94 or 95 is filed by the debtor or the creditor himself, as the case may be,
and not through the resolution professional, the Adjudicating Authority shall direct the Board, within seven days of the
filing of such application, to nominate a resolution professional for the insolvency resolution process.

(4) The Board shall nominate a resolution professional within ten days of receiving the direction issued by the
Adjudicating Authority under sub-section (3).

(5) The Adjudicating Authority shall by order appoint the resolution professional recommended under sub-section
(2) or as nominated by the Board under sub-section (4).

(6) A resolution professional appointed by the Adjudicating Authority under sub-section (5) shall be provided a
copy of the application for insolvency resolution process.

www.ecourtsindia.com
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13.Section 98 contains provisions for the replacement of the resolution professional.
Section 99'° contains provisions for the submission of a report by the resolution

professional to the adjudicating authority.

14.The scheme of Section 99 is that the resolution professional is required to examine

the application which has been preferred by the debtor or the creditor within ten

www.ecourtsindia.com

days of appointment and to submit a report to the adjudicating authority
‘recommending for approval or rejection of the application”. In other words, the
resolution professional under sub-section (1) of Section 99 performs a three-fold

function:

(i) The duty to examine the application submitted by the debtor or the
creditor;

(i) The submission of a report; and

(iif)  The incorporation of recommendations in the report either for the approval
or the rejection of the application which has been submitted by the debtor
or the creditor.
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'§ 10 “99. Submission of report by resolution professional.—(1) The resolution professional shall examine the
) application referred to in section 94 or section 95, as the case may be, within ten days of his appointment, and submit a
d report to the Adjudicating Authority recommending for approval or rejection of the application.
g (2) Where the application has been filed under section 95, the resolution professional may require the debtor to
prove repayment of the debt claimed as unpaid by the creditor by furnishing—
(a) evidence of electronic transfer of the unpaid amount from the bank account of the debtor;
(b) evidence of encashment of a cheque issued by the debtor; or
(c) a signed acknowledgment by the creditor accepting receipt of dues.
3) Where the debt for which an application has been filed by a creditor is registered with the information utility, the
debtor shall not be entitled to dispute the validity of such debt.
(4) For the purposes of examining an application, the resolution professional may seek such further information or
g explanation in connection with the application as may be required from the debtor or the creditor or any other person who,
e in the opinion of the resolution professional, may provide such information.
] (5) The person from whom information or explanation is sought under sub-section (4) shall furnish such information
& or explanation within seven days of receipt of the request.
2 (6) The resolution professional shall examine the application and ascertain that—
3 (a) the application satisfies the requirements set out in section 94 or 95;
g (b) the applicant has provided information and given explanation sought by the resolution professional under sub-
section (4).
(7) After examination of the application under sub-section (6), he may recommend acceptance or rejection of the
application in his report.
(8) Where the resolution professional finds that the debtor is eligible for a fresh start under Chapter Il, the resolution

professional shall submit a report recommending that the application by the debtor under section 94 be treated as an
application under section 81 by the Adjudicating Authority.

(9) The resolution professional shall record the reasons for recommending the acceptance or rejection of the
application in the report under sub-section (7).

(10) The resolution professional shall give a copy of the report under sub-section (7) to the debtor or the creditor, as
the case may be.”
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15.Where an application has been filed by the creditor, the resolution professional, as
sub-section (2) indicates, “may require the debtor to prove repayment of the debt

claimed as unpaid by the creditor”. The debtor may be required to furnish:

(i) Evidence of the electronic transfer from the bank account of the debtor
repaying the unpaid amount;

(i) Evidence of the encashment of a cheque issued by the debtor; or

(i)  An acknowledgement signed by the creditor accepting receipt of dues.

www.ecourtsindia.com

16.In terms of sub-section (3), the debtor is not entitled to dispute the validity of debts
which are registered with the information utility and form the subject matter of the

application for the insolvency resolution process. Section 99(4) enables the
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resolution professional to seek further information or an explanation “in connection
with the application”, as may be required from the debtor or the creditor or any other
person for the purposes of examining the application. The person from whom such
a request is made is under an obligation to supply it within seven days. Sub-section

(6) clarifies the limited ambit entrusted to the resolution professional. In terms of the
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provision, the resolution professional has to examine the application and ascertain

that:

(i) The application satisfies the requirement of Section 94 or Section 95; and
(i) The applicant has provided information and furnished an explanation which
has been sought from him under sub-section (4).

17.After carrying out this process, the resolution professional may recommend the
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acceptance or rejection of the application in a reasoned report. A copy of the report
is provided to the debtor or creditor, as the case may be, under sub-section (10).

The jurisdiction of the adjudicating authority, upon the submission of the report, is
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stipulated in Section 100."

18.In terms of Section 100, the adjudicating authority has a time line of fourteen days
from the submission of the report to either admit or reject the application for
insolvency resolution process. In the event that the adjudicating authority admits an

application, it is empowered, on the request of the resolution professional to require

www.ecourtsindia.com

that negotiations be conducted between the debtor and the creditor for the purpose
of arriving at a repayment plan. The adjudicating authority is required to provide a
copy of its order together with the report of the resolution professional and the
application to the creditors within seven days from the order. If the application is
rejected by the adjudicating authority on the ground that it was made with an intent

to defraud the creditors or the resolution professional, the order of the adjudicating
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authority is to record that the creditor is entitled to file for a bankruptcy under

Chapter IV.

19.The interim moratorium under Section 96 commences from the application filed

under Sections 94 or 95, and ceases to have effect on the date of the admission of
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the application. Consequently, Section 101'? contains provisions for a statutory

%100. Admission or rejection of application.—(1) The Adjudicating Authority shall, within fourteen days from the date of
submission of the report under section 99 pass an order either admitting or rejecting the application referred to in section
94 or 95, as the case may be.

(2) Where the Adjudicating Authority admits an application under sub-section (1), it may, on the request of the
resolution professional, issue instructions for the purpose of conducting negotiations between the debtor and creditors and
for arriving at a repayment plan.

(3) The Adjudicating Authority shall provide a copy of the order passed under sub-section (1) along with the report of
the resolution professional and the application referred to in section 94 or 95, as the case may be, to the creditors within
seven days from the date of the said order.

(4) If the application referred to in section 94 or 95, as the case may be, is rejected by the Adjudicating Authority on
the basis of report submitted by the resolution professional that the application was made with the intention to defraud his
creditors or the resolution professional, the order under sub-section (1) shall record that the creditor is entitled to file for a
bankruptcy order under Chapter IV.”

12 101. Moratorium.—

(1) When the application is admitted under section 100, a moratorium shall commence in relation to all the debts and
shall cease to have effect at the end of the period of one hundred and eighty days beginning with the date of admission of
the application or on the date the Adjudicating Authority passes an order on the repayment plan under section 114,
whichever is earlier.

www.ecourtsindia.com

(2) During the moratorium period—

(a) any pending legal action or proceeding in respect of any debt shall be deemed to have been stayed;

(b) the creditors shall not initiate any legal action or legal proceedings in respect of any debt; and

(c) the debtor shall not transfer, alienate, encumber or dispose of any of his assets or his legal rights or beneficial
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moratorium with effect from the admission of an application under Section 100.

20.The moratorium remains in force for a period of 180 days or when an order
approving the repayment plan is passed, whichever is earlier. The effect of the
statutory moratorium is that the any pending legal action in respect of the debt is

stayed; no new action may be initiated by the creditors in respect of the debt; and

www.ecourtsindia.com

the debtor shall not transfer or alienate his assets or legal rights or beneficial interest

therein.

21.The remaining provisions of Chapter Il relate to the issuance of public notices and
inviting claims from the creditors, registration of their claims, preparation of the list of

creditors, a repayment plan, meetings of creditors, the rights of secured creditors,
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approval of the repayment plan by creditors and the order of the adjudicating
authority on the repayment plan. Consequential provisions have been made in the
remaining provisions of Part Ill, inter alia, for the completion of the repayment plan

(Section 117) and a discharge order (Section 119).

I=
<}
C
ol
i<}
=
(2]
i
=
3
<}
o
o

22.In exercise of the powers conferred by Section 239, the Central Government has
notified the Insolvency and Bankruptcy (Application to Adjudicating Authority for
Insolvency Resolution Process for Personal Guarantors to Corporate Debtors) Rules
2019. The rules specify the form in which the applications have to be submitted

under Sections 94 and 95.

www.ecourtsindia.com

interest therein;
(3) Where an order admitting the application under section 96 has been made in relation to a firm, the moratorium
under sub-section (1) shall operate against all the partners of the firm.
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l1l. Submissions

23.Now, it is in this backdrop that it would become necessary to analyse the

submissions made on behalf of the parties.

www.ecourtsindia.com

A. Submissions on behalf of the Petitioners

24.Dr Abhishek Manu Singhvi, senior counsel has set forth the following propositions

for determination by the Court:

(i) The IBC is an invasive in rem proceeding and is highly prejudicial against

www.ecourtsindia.com

the respondent;

(i) Before initiating proceedings for insolvency under the IBC and the
appointment of a resolution professional or, at the minimum, before the
resolution professional takes any action, there must be a determination by

a judicial body of the existence of a debt;
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(i)  The following ought not to take place automatically after the filing of an

application under Section 95 without judicial adjudication/intervention,

=
8 namely:
g (@)  An automatic interim moratorium;
§ (b)  The automatic appointment of a resolution professional subject to
worthiness;
(c)  The resolution professional seeking information from the guarantor;
and

(d)  The resolution professional examining the information received and
submitting a report;

(iv)  None of the above steps, once performed, is reversible under Section 100
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which is the first stage at which two crucial steps take place (a) it is the first
time at which a judicial body adjudicates; and (b) it is the first stage at
which the guarantor is furnished with a hearing by the adjudicating

authority;

(v)  The power to seek information not only from a guarantor but also from third

www.ecourtsindia.com

parties which is made available to the resolution professional is

untrammelled and is being routinely exercised;

(vi)  Common law consistently provides natural justice unless explicitly
prohibited by statute. Any statutory exclusion is subject to review and may

be invalidated, except in cases related to special reasons like national
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security;

(vii)  All that the petitioners seek is natural justice by a judicial body at the stage
of Section 97(1) similar to the exercise of the adjudicating authority which

discharges its functions under Section 7 or 9 of the IBC; and
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(viii) The IBC follows the same model as sought by the petitioners under
Sections 7 and 9 and neither any reasonable distinction nor any
qualification exists for denying the right to adjudicatory hearing to a
guarantor in the same statute when confronted with the application under

Section 95.
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25.Primarily, the submission which has been urged on behalf of the petitioners by Dr
Abhishek Manu Singhvi postulates that the fundamental aspect as to whether the

jurisdiction to entertain an application under Chapter Il of Part Ill exists must be
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determined at the threshold by giving the debtor or personal guarantor an
opportunity to be heard. The submission is that logically the determination of the
jurisdictional question has to take place first before the appointment of the resolution
professional under Section 97(5). Consequently, it has been submitted that the

adjudicating authority must be required to determine at the threshold whether (a) a
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debt exists; and (b) whether the debt has been effaced.

26.The submission has been sought to be advanced from two perspectives. Firstly, it
postulates that a judicial aspect is involved even before the resolution professional
begins the task outlined in Section 99, for determining the jurisdictional requirements

for the existence and continuity of a debt. Secondly, following the appointment of the
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resolution professional under Section 97(5), wide-ranging powers are granted by
Section 99(4) to demand information not only from the debtor but also from third
parties. As a result, the submission emphasizes the need for a judicial determination
by the adjudicating authority before the stage outlined in Section 100. Senior

counsel argues that without incorporating a requirement for a hearing before the
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adjudicating authority prior to the appointment of a resolution professional, the
provisions of Sections 95 to 100 would be arbitrary and violative of Article 14.
Therefore, it is urged that a judicial application of mind by the adjudicating authority
is essential even before the appointment of a resolution professional to avoid such

consequences.
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27.The submission which has been urged by Dr Singhvi has been buttressed further in
the course of the submissions urged before this Court by Mr Ritin Rai, senior

counsel.
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28.Mr Ritin Rai argued that:

(i) A person as an applicant under Section 95 claims to be a creditor to whom
a debt is owed. The existence of a debt which is owed is a jurisdictional

fact which has to be determined by the adjudicating authority at the very
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threshold;

(i)  Section 97 (5) postulates that a resolution professional has to be appointed
by the adjudicating authority. This being the first interface of the
adjudicating authority, it must satisfy itself at that stage of the existence of

a creditor-debtor relationship which must be demonstrated to exist. The
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entire jurisdiction in terms of the entertainment of an application under Part

[l would depend on the proof of the jurisdictional fact;

(i)  The plain consequence of the appointment of a resolution professional

under Section 97(5) is that broad powers are given to them in terms of
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Section 99(4). The appointment of a resolution professional has serious
consequences for the debtor besides which the credit worthiness of the
debtor is seriously impinged. In many cases, lending documents trigger a
default when an insolvency notice is issued as a consequence of which

collateral or independent debts may become invocable by a lending
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agency. Bearing in mind the broad ranging enquiries which are made by
the resolution professional, the debtor is excluded from accessing the

remedies of an adjudicatory nature; and

(iv)  In view of both the requirement of establishing a jurisdictional fact at the
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threshold and the impact of the enquiries which are made by the resolution
professional, civil consequences would follow upon the conduct of an
enquiry under Section 99 by the resolution professional. As a
consequence, natural justice involving the adjudicatory body must be read

into the provisions, at that stage.

29.We have also heard in support of the petitions other counsel, including, Mr Rajiv
Dutta, Mr Prateek Seksaria, senior counsel, Mr Arvind Kumar Gupta, Mr Vijay
Kumar Singh, Mr Masoom Shah, Ms Pooja M Saigal, Mr Abhimanyu Bhandari, Ms
Nina R Nariman, Mr Mohit Chaudhary, Ms Eeshna Kumar, Ms Purti Gupta, Mr
Subhankar Nag, Ms Tahira Karanjawala and Mr Mathews J Nedumpara. We would
be dealing with some of the supplementary submissions which have been urged at a

subsequent stage of the judgment.

B. Submissions on behalf of the Respondents

30.Mr Tushar Mehta, Solicitor General appearing on behalf of the Union of India and

the State Bank of India, has urged the following submissions:

(i) The time bound resolution of insolvency constitutes the heart and soul of

the provisions of the IBC;

(i) Part Il of the IBC which deals with the resolution of corporate insolvency
and Part Il which deals with the resolution and bankruptcy of individuals

and partnership firms contains distinct provisions;

(i) Under Sections 7 and 9 which deals with an application for initiation of
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corporate insolvency resolution process' by a financial creditor and the
operational creditor respectively, the admission of the application itself
triggers the CIRP. Thereupon, by an operation of the statute, a moratorium
comes into operation under the provisions of Section 14. Such a

moratorium, inter alia, has a direct impact on the corporate debtor who is
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prevented from transferring, encumbering, alienating or disposing of any of
its assets. Consequently, the admission of an application under Section 7
or Section 9 triggers serious consequences as a result of which the
legislature has mandated the involvement of the adjudicating authority at

that very stage itself;
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(iv)  The moratorium under Section 96, unlike Section 14, is for the benefit of
the guarantor or, as the case may be, the debtor. At the stage of an
application under Section 94 or Section 95, no adjudication takes place.
The interim moratorium under Section 96 does not impose an embargo on

alienation of assets, legal rights or beneficial interest of the debtor. Hence,
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the moratorium under Part Il under Section 14 is markedly different in its
nature and character from the interim-moratorium under Section 96 in Part

(v)  The function of a resolution professional under Section 99 is not of an

adjudicatory nature. The purpose of a resolution professional under Part Ili

www.ecourtsindia.com

is only to collate facts. Section 99, in any event, does contemplate a
sufficient opportunity to the debtor in the process of formulating the

recommendation of the resolution professional to the adjudicatory body.

13 “CIRP”
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This is evident from the provisions of Section 99(2) in terms of which the
resolution professional may require the debtor to prove the payment of
debt. Moreover, in terms of sub-section (6), the resolution professional has
to examine the application and ascertain whether the application satisfies

the requirements of Section 94 or 95. The resolution professional has to
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ascertain that the applicant has provided information and furnished an

explanation which is sought under sub-section (4);

(vi)  The process which is followed by the resolution professional in Section 99
only results in a report containing a recommendation either that the

application should be accepted or rejected. Such a report does not have a
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binding character on the adjudicating authority. Absolute compliance of the
principles of natural justice is implicated at the stage when the adjudicating
authority exercises its jurisdiction under Section 100 for the purpose of
determining whether to admit or reject the application. A hearing is

contemplated at that stage when (a) an adjudication takes place; and (b)
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adverse consequences ensue.

31.In other words, it has been submitted by the Solicitor General that:

(i) The requirement of observing the principles of natural justice arises at the

adjudicatory stage under Section 100;
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(i) The process which is followed by the resolution professional is only for the
purpose of collating facts and submitting a report together with
recommendations to the adjudicating authority which does not possess the

character of a submission which binds the adjudicating authority;
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(i)  Even during the course of the process which is followed by the resolution
professional, the statute has indicated sufficient engagement for the debtor

with the resolution professional;

(iv)  The imposition of a moratorium under Section 96 is intended to insulate

the debtor and, unlike the moratorium under Section 14 or 101, is of no
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prejudice to the debtor; and

(v)  Consistent with the time lines which are provided by the IBC, it would be
inappropriate to read compliance with the principles of natural justice at a
stage anterior to Section 100 since it would dislocate the entire scheme of

the IBC.

www.ecourtsindia.com

32. Mr Rakesh Dwivedi, senior counsel appearing on behalf of the State Bank of India,

has urged that:

(i) The concept of natural justice is flexible in nature which has to be tailored
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to the needs of a given situation;

(i) The object of CIRP in Part Il and in Chapter Il of Part Il is entirely distinct:

(@)  Part Il envisages the exclusion of the existing management from the

affairs of the corporate debtor;
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(b) A drastic moratorium comes into place; and

(c) Following an unsuccessful resolution plan, liquidation follows;

(i)  In contrast, in terms of Chapter Ill of Part Ill, what is sought in the first
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instance is a repayment plan which is preceded, therefore, by an

examination by the resolution professional as to whether:

(a) thereis aloan;
(b)  there is a repayment; and
(c)  the nature of the repayment plan, if there is a continuing default;

(iv)  Bearing in mind the distinct statutory features of Part I, on one hand, and
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Part Ill, on the other, Chapter Ill of Part Ill has contemplated appointment
of a resolution professional straightaway preceding the performance of an

adjudicatory function by an adjudicatory body;

(v) If, as submitted by the petitioners, an adjudicating authority was required to
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make a threshold determination at the stage when it appoints the
resolution professional under Section 97(5), the subsequent stage of
Section 99 would be rendered otiose. Parliament has, in a calibrated
manner, interposed a resolution professional before the adjudicatory stage

under Section 100 bearing in mind the limited role of the resolution
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professional which is to gather information, examine the application
submitted under Sections 94 or 95 and determine as to whether it meets

the requirements of the statute;

(vi)  Section 99(3) which provides that the debtor shall not be entitled to dispute

the validity of the debt where the debt has been registered with the
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information utility applies only to the examination by a resolution

professional and does not impose a bar on the adjudicating authority; and

(vii)  Section 99(6) uses the expressions “examine”, “ascertain” and “satisfies”.
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Sub-section (7) of Section 99 contemplates a recommendation by a
resolution professional while sub-section (9) requires that the report should
contain reasons. The debtor is involved at every stage of the process. The
statute has provided for sufficient compliance with the principles of natural

justice. Moreover, there is a valid classification in law between CIRP for
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the corporate debtors and the provisions of insolvency resolution process
of individuals. Distinct provisions have been justifiably made by Parliament
bearing in mind that such a classification is based on an intelligible
differentia and, hence, it meets the requirement of Article 14 of the

Constitution.
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33.Mr Nakul Dewan, senior counsel has opposed the petitions based on the following

submissions:

(1) Plainly read and properly implemented, there is no significant civil
consequence on a debtor or personal guarantor before the stage of

adjudication under Section 100. Therefore, there is no breach of natural
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justice under Chapter Il of Part Il of the IBC; and

(i) The procedure outlined under Chapter Ill serves the avowed purpose of
the IBC to work towards rehabilitation. Liquidation (of a corporate debtor)

or bankruptcy (of an individual debtor or partnership) is only a last resort if
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rehabilitation fails.

34.Buttressing the above submissions Mr Dewan urged that prior to the notification of
15 November 2019, this Court had to determine whether insolvency proceedings

could continue against a guarantor notwithstanding the discharge of a corporate
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debtor. This, it was urged, has been answered in the negative.

35.Mr Dewan has sought to draw a distinction between a moratorium under Section 14,
on one hand, and an interim-moratorium under Section 96, submitting that the latter

operates on the debt and not on the debtor. Consequently, the issuance of an
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interim-moratorium under Section 96 does not affect any right of the debtor.
Moreover, it has been submitted that the insolvency resolution process under Part Il
can be instituted either by a creditor or a debtor and the IBC is meant to give equal
protection whether it is the debtor or the creditor who has initiated the proceedings.
It has been urged that unlike Section 96, Section 101(2)(c) targets the debtor by

restraining the alienation of the property at the post adjudication stage. The

www.ecourtsindia.com

submission is that the role of the resolution professional is to act as a facilitator for
compiling information under Part Ill, which is distinct from the role of the interim
resolution professional in Part Il, as defined in Section 5(27) read with Section 17 of
the IBC. In contrast, in Part Ill, it is Section 97 which provides for the appointment of

the resolution professional with a limited role to collate information and submit a
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recommendation to the adjudicating authority.

36.Senior counsel has relied on the report of the Bankruptcy Law Reforms Committee™

and the Board Regulations to support the submission that:

(i) The role of the resolution professional is not that of an adjudicator; and
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(i) While collecting information, the resolution professional is entrusted with a

duty to maintain confidentiality.

14 “BLRC”
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37.The submission which has been urged by Mr Dewan is that the provisions of Part Ill
of Chapter Ill eventually lead to the creation of a repayment plan and, only if that
fails, to a bankruptcy. The adjudicatory role of the interim resolution professional

under Section 18 is sought to be distinguished from the role of the liquidator who
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discharges certain adjudicatory functions if an order of liquidation is passed in view

of the provisions of Sections 40 and 42.

38.Finally, it has been urged that an alleged ground of misuse of a provision in a
particular case cannot be utilized to challenge the constitutional validity of a statute

which Parliament is competent to enact.
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39.We have also heard Mr Amar Dave, counsel appearing on behalf of some of the

respondents who has urged that:

(i) The actual process of judicial adjudication takes place at the stage of
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Section 100 before the adjudicating authority;

(i) The entire framework of the IBC is based on the observance of stringent
time lines as a consequence of which prolonging the process should not
be countenanced. Adding an intermittent stage, as suggested by the

petitioners, for the adjudicating authority to decide a “jurisdictional
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question” would result in the dislocation of the very scheme of the IBC;

(i)  In view of the provisions of Section 96, once a moratorium has taken
effect, it would not be open to the bank to take action in the meantime.

Hence, the time lines which have been set out in the statute must be
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looked at with a degree of strictness;

(iv)  There has been no challenge to the provisions of Section 94 of the IBC by

any of the petitioners; and

(v)  The legislature has provided in Section 95(4) with the details of the
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documents which are to be provided to the resolution professional and,
hence, the submission that the resolution professional is left into an

uncharted discretion would be lacking in substance.

IV. Analysis

40.While assessing the merits of the rival submissions, we propose to divide this
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judgment into three distinct parts. In the course of Part A, we propose to conduct a

functional analysis comprising of:

(@) A comparison between the stages of Part Il and Part Il of the IBC;

(b) The role of the resolution professional in corporate as opposed to
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individual insolvency;

(c)  The impact of a moratorium under Section 14 of Part Il, on one hand, and
an interim-moratorium under Section 96 of Chapter Ill of Part lll, on the

other; and
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(d)  The role of the adjudicating authority in applications under Part Il, on one

hand, and Part lll, on the other.

41.Having carried out a functional analysis in the above terms, we propose in Part B of
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this judgment, to analyse the applicability of the principles of natural justice. Finally,
having put together the different strands of thought, we would deal in Part C with the
constitutional validity of the statutory provisions of Sections 95 to 100 which are

challenged in these proceedings.

A. Comparative Analysis of Part Il and Part lll of the IBC

www.ecourtsindia.com

1. Stages under Part Il and Il
42.Part Il of the IBC provides for insolvency resolution and liquidation for corporate
persons. In terms of Section 6, a financial creditor, an operational creditor or the
corporate debtor itself may initiate a CIRP in respect of a corporate debtor who

commits a default.
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43.Section 7 provides for the initiation of a CIRP by a financial creditor either on its own
or jointly with other financial creditors by filing an application before the adjudicating
authority, when a default has occurred. Section 8 provides that an operational

creditor may on the occurrence of a default furnish a demand notice of the unpaid
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operational debt, demanding payment of the amount which is in default from the
corporate debtor. In terms of Section 9, on the expiry of a stipulated period of ten
days from the date of the demand notice, the operational creditor is empowered to
file an application before the adjudicating authority for initiating a CIRP if the debt

has not been paid. Section 10, on the other hand, provides for the initiation of the
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CIRP by the corporate applicant, as defined in Section 5(5).

44.As opposed to the provisions of Chapter Il of Part Il of the IBC, Part Il specifically
deals with insolvency resolution and bankruptcy for individuals and partnership

firms. Chapter Il of Part Il deals with the “fresh start process”, which is yet to be
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enforced. Chapter Il of Part Ill provides for the insolvency resolution process. In
Part Il of the IBC, the IRP can be initiated by: (a) a debtor; or (b) a creditor acting as
an individual entity or on behalf of other creditors. A debtor or a creditor is
empowered to institute an application for the initiation of the IRP through a resolution

professional as well.
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45.The fundamental aspect which needs to be noticed is that Part Il of the IBC, on one
hand, and Part Ill, on the other, deal with distinct processes for the resolution of
insolvencies. The former deals with resolution of insolvencies of corporate entities,
whereas the latter deals with the resolution of insolvencies of individuals and

partnership firms.
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2. The Role of the Resolution Professional in Corporate as opposed to
Individual Insolvency

46.In the above backdrop, it would now be necessary to advert to the role which is
ascribed to the resolution professional in Part Il and Part Ill. While both the Parts

use the expression “resolution professional”, notably, the provisions of Part Il contain
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a material difference from those of Part Ill relating to the role and functions of a
resolution professional. Section 5(27) provides that a resolution professional, for the
purposes of Part Il, means an insolvency professional appointed to conduct the
CIRP or the pre-packaged insolvency resolution process, as the case may be, and
to include an interim resolution professional. Part |l of the IBC provides in Section 16

for the adjudicating authority to appoint an interim resolution professional on the
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insolvency commencing date. The insolvency commencing date is defined in
Section 5(12) to mean the date of the admission of an application for initiating the

CIRP by the adjudicating authority under Sections 7, 9 or Section 10, as the case
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may be. In other words, upon the admission of an application which has been filed
by the operational creditor or the debtor, the provision for the appointment of an
interim resolution professional is triggered in terms of Section 16. Since Part Il of the
IBC deals with the resolution of corporate insolvencies, the statute has implicated

the role of the adjudicating authority at the very threshold.
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47.Upon the appointment of the interim resolution professional, Section 17" postulates

that:

(@) The management of the affairs of the corporate debtor shall vest in the

interim resolution professional,
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(b)  The powers of the Board of Directors or partners of the corporate debtor
shall stand suspended and be exercised by the interim resolution

professional,

(c)  The officers and managers of the corporate debtor shall report to the

interim resolution professional and provide access to all documents and
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5 17. Management of affairs of corporate debtor by interim resolution professional.—(1) From the date of
appointment of the interim resolution professional,—

(a) the management of the affairs of the corporate debtor shall vest in the interim resolution professional;

(b) the powers of the board of directors or the partners of the corporate debtor, as the case may be, shall stand
suspended and be exercised by the interim resolution professional;

(c) the officers and managers of the corporate debtor shall report to the interim resolution professional and
provide access to such documents and records of the corporate debtor as may be required by the interim resolution
professional;

(d) the financial institutions maintaining accounts of the corporate debtor shall act on the instructions of the
interim resolution professional in relation to such accounts and furnish all information relating to the corporate debtor
available with them to the interim resolution professional.

(2) The interim resolution professional vested with the management of the corporate debtor shall—

(a) act and execute in the name and on behalf of the corporate debtor all deeds, receipts, and other documents,
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if any;

(b) take such actions, in the manner and subject to such restrictions, as may be specified by the Board;

(c) have the authority to access the electronic records of corporate debtor from information utility having financial
information of the corporate debtor;

(d) have the authority to access the books of account, records and other relevant documents of corporate debtor
available with government authorities, statutory auditors, accountants and such other persons as may be specified; and.

(e) be responsible for complying with the requirements under any law for the time being in force on behalf of the
corporate debtor.
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records; and

(d)  The financial institutions maintaining accounts of the corporate debtor shall
act on the instructions of the interim resolution professional in relation to
the accounts and furnish information relating to the corporate debtor to the

interim resolution professional.

48. The duties of the interim resolution professional are specified in Section 18."® The

interim resolution professional under Section 20, has a mandate to make every
endeavour to “protect and preserve the value of the property of the corporate

debtor and manage the operations of the corporate debtor as a going concern”.

49. The other provisions of Part Il indicate the further steps which are to be taken by

the interim resolution professional, including constituting a Committee of

18. Duties of interim resolution professional.
The interim resolution professional shall perform the following duties, namely:—

(a) collect all information relating to the assets, finances and operations of the corporate debtor for determining
the financial position of the corporate debtor, including information relating to—

(i) business operations for the previous two years;

(ii) financial and operational payments for the previous two years;

(iii) list of assets and liabilities as on the initiation date; and

(iv) such other matters as may be specified,;

(b) receive and collate all the claims submitted by creditors to him, pursuant to the public announcement made
under sections 13 and 15;

(c) constitute a committee of creditors;

(d) monitor the assets of the corporate debtor and manage its operations until a resolution professional is
appointed by the committee of creditors;

(e) file information collected with the information utility, if necessary; and

(f) take control and custody of any asset over which the corporate debtor has ownership rights as recorded in the
balance sheet of the corporate debtor, or with information utility or the depository of securities or any other registry that
records the ownership of assets including—

(i) assets over which the corporate debtor has ownership rights which may be located in a foreign country;

(i) assets that may or may not be in possession of the corporate debtor;

(iii) tangible assets, whether movable or immovabile;

(iv) intangible assets including intellectual property;

(v) securities including shares held in any subsidiary of the corporate debtor, financial instruments, insurance
policies;

(vi) assets subject to the determination of ownership by a court or authority;

(9) to perform such other duties as may be specified by the Board.

Explanation.—For the purposes of this 1 [section], the term "assets" shall not include the following, namely:—

(a) assets owned by a third party in possession of the corporate debtor held under trust or under contractual
arrangements including bailment;

(b) assets of any Indian or foreign subsidiary of the corporate debtor; and

(c) such other assets as may be notified by the Central Government in consultation with any financial sector
regulator.
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Creditors'” as specified in Section 21. Several other consequences do follow
upon the appointment of a CoC, including the preparation of an Information
Memorandum under Section 29, the submission of a resolution plan under

Section 30, and the approval of a resolution plan under Section 31.

50. Chapter Ill of Part Il deals with a distinct eventuality, namely, the initiation of
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liquidation broadly in situations where the resolution plan has not been received
or the resolution plan is rejected by the adjudicating authority for non-compliance
of the requirements specified for approval of the resolution plan in Section 31.
These provisions elicit the vital role which is entrusted to the interim resolution

professional initially and later to the resolution professional in cases involving
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corporate insolvencies. This role has to be contra-distinguished from the role
which is ascribed to a resolution professional in Part Ill, who is appointed for the
purpose of resolving insolvencies and bankruptcies for individuals and
partnership firms. Sections 94 and 95, as we have noticed, provide for

applications by the debtor or the creditor for the initiation of the insolvency
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resolution process in relation to these entities. The appointment of a resolution
professional takes place under Section 97. In Part Il, as we have noticed earlier,
the adjudicating authority is contemplated to have an adjudicatory role right at the
threshold. In contrast, in Chapter Ill of Part Ill, the appointment of a resolution
professional is contemplated by Section 97. Under sub-section (5) of Section 97,

the adjudicating authority has to appoint the resolution professional who is either
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recommended under sub-section (2) or nominated by the Board under sub-

section (4