www.ecourtsindia.com www.ecourtsindia.com

www.ecourtsindia.com

=
<}
©
8
i<}
£
7}
=
=}
<}
(5]
e

www.ecourtsindia.com

www.ecourtsindia.com

¢41 TEM NO. 205 COURT NO. 10 SECTI ON | VA

SUPREME COURT OF I NDI A
RECORD OF PROCEEDI NGS

Petition(s) for Special Leave to Appeal (Civil) No(s).20146/2009
(From the judgenent and order dated 10/11/2008 in RFA No.
1601/ 2003 of The HI GH COURT OF KARNATAKA AT BANGALORE)

B. V. NAGESH & ANR. Petitioner(s)
VERSUS
H. V. SREENI VASA MURTHY Respondent ( s)
(Wth prayer for interimrelief and office report)
(For final dispoal)
Dat e: 24/09/2010 This Petition was called on for hearing today.
CORAM :
HON BLE MR JUSTI CE P. SATHASI VAM
HON BLE DR. JUSTICE B.S. CHAUHAN
For Petitioner(s) M. Basava Prabhu S. Patil, Sr. Adv.
M. B. Subrahnmanya Prasad, Adv.
M. A ay Kumar M Adv.
M . Raj endra Prasad B. Adv.
M. V.N Raghupat hy, Adv.
For Respondent (s) I n- Person

UPON hearing counsel the Court nmade the foll ow ng

ORDER
Heard | earned seni or counsel for the
appel I ants as wel | as r espondent appeari ng in

person.

Leave granted.

The civil appeal is di sposed of
accordi ngly.

[ Madhu Bal a] [ Savita Sai nani]
Sr. P.A Court Master
(Signed reportable order is placed on the file)

REPORTABLE .
IN THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
ClVIL APPEAL NO. 8259 CF 2010
(@SPECI AL LEAVE PETITION (CIVIL) NO. 20146 OF 2009)
B.V. Nagesh & Anr. .... Appellant (s)
Ver sus
H. V. Sreenivasa Mirthy .... Respondent (s)
ORDER
1) Leave granted.
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2) Heard | earned seni or counsel for the appellants and respondent

appearing in person.

3) The i mpugned j udgnment passed by the Hi gh Court arose out of

regul ar first appeal filed under Section 96 CPC. It is t he
gri evance of the appellants that the High Court, w thout adverting

to all the factual details and various grounds raised, disposed of

t he appeal in a cryptic manner . In t he I'ight of t he above
assertion, we verified the inpugned judgnent of the Hi gh Court. The
Hi gh Court, after narrating the pleadings of both parties, wthout

fram ng points for determi nation and considering both facts and | aw

set aside the judgnent and decree of the trial Court and nodified

the sane without proper discussion and assigning adequate reasons.

2

4) How regul ar first appeal is to be disposed of by the appellate
Court/ Hi gh Court has been consi der ed by this Court in vari ous
deci si ons. Order XLI of C.P.C. deals with appeals fromorigina
decrees. Anong t he vari ous rul es, Rul e 31 mandat es t hat
he
judgnent of the appellate Court shall state:

a) the points for determ nation;

b) the decision thereon

c) reasons for the decision; and -

d) where the decree appealed fromis reversed or varied, the

relief to which the appellant is entitled.
The appel l ate Court has jurisdiction to reverse or affirm
he
findings of the trial Court. The first appeal is a valuable right
of the parties and unless restricted by |aw, the whole case therein
is open for re-hearing both on questions of fact and | aw.
he
j udgnent of t he appel l ate Court must , t her ef or e, reflect
ts
consci ous application of m nd and record findi ngs support ed

by
reasons, on all the issues arising along with the contentions put-

forth and pressed by the parties for decision of the appellate
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Court. Sitting as a court of appeal, it was the duty of the High
Court to deal with all the issues and the evidence |ed by the

parties bef ore recording its findi ngs. The first appeal is
a

val uabl e right and the parties have a right to be heard both on
questions of law and on facts and the judgnent in the first appea

nust address itself to all the issues of |law and fact and decide it

3
by giving reasons in support of the findings. [ Vide Santosh Hazari

vs. Purushottam Tiwari, (2001) 3 SCC 179 = JT (2001) 2 SC 407 and
Madhukar and Gt hers vs. Sangram and O hers, (2001) 4 SCC 756]
5) In view of the above salutary principles, on going through the

i mpugned  j udgnent, we f eel t hat t he Hi gh Court has
failed to

di scharge the obligation placed on it as a first appellate Court.
In our view, the judgnent under appeal is cryptic and none of the

r el evant aspects have even been noti ced. The appea
has been

decided in an unsatisfactory manner. Qur careful perusal of the
judgnent in the regular first appeal shows that it falls short of

consi derations which are expected fromthe Court of first appeal
Accordingly, without going into the nerits of the claimof both

parties, we set aside the inmpugned judgment and decree of the High

Court and remand the regular first appeal to the High Court for its

fresh disposal in accordance with | aw.

6) I nasmuch as the first appeal is pending from 2003, we request

the H gh Court to dispose of the sane as expeditiously as possible.

The civil appeal is disposed of accordingly.

(DR B. S. CHAUHAN)
NEW DELH ;
SEPTEMBER 24, 2010.
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