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Sri Krishna Tenple situated at Guruvayoor is one of the nobst fanous
temples in the world. = The history and | egends of the tenple are intimtely
linked with great saints |ike Villwanangal am Swanmiyar, Mel pathur, the
aut hor of Narayaneeyam Poont hanam and Kururanmma.  The tenple attracts
mllions of devotees fromall over the world.~ Zanorin Raja and the

Karanavan of the Mallissery Illomwere the hereditary trustees of the tenple.
Di sputes and differences arose between the Zanmorin Raja and the Karanavan
of the Illommainly about Orrayma rights which were ultimtely determn ned

by a judgnment of the Madras High Court in A'S. No. 35/1887 on 1-11-1880.

After the Madras Hi ndu Religious and Charitabl e Endownents Act,
1926 cane into force, a schene for administration of the Tenple and its
properties was franed in terns whereof the Zamorin Raja was entrusted
wi th the managerment of the Tenple under the supervision of the officers of
the Board. The Karanavan of the Mllissery 1 omthereupon filed O S. No.
1 of 1929 before the District Court of South-Mal abar.
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The worshi ppers of the Tenple also filed O S. No. 2 of 1929 in the
same court praying for framng up of a proper schene which would give
appropriate representation to the non-hereditary trustees from anong the
devotees. The District Court by a judgment and decree dated 25-10-1929
uphel d the claimof the Karanavan of the Mallissery Illomto be nade a joint
trustee along with Zanorin Raja as a result whereof the schene was
amended. The Zanorin Raja preferred an appeal thereagai nst before the
H gh Court of Madras which were narked as A.S. No. 211 and 212 of 1930.

The Hi gh Court of Madras di sposed of the appeals by a conmon judgnent

dated 21-11-1930 confirmng the decision of the District Court rejecting the
prayer for appointnent of non-hereditary trustees. Sone nodifications in
the said schene were nade | ater on.
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The CGuruvayoor Devaswom Act, 1971, Act 6 of 1971 was franed
after the Governnent established a Commission to enquire into the cause of
the fire, which destroyed the tenple in 1970. The validity of the Act was
chal | enged before the Kerala Hi gh Court by the hereditary trustees in O P.
No. 812 of 1971, clainmng infringenent of their fundanmental rights under
Articles 19, 25 and 26 of Constitution of India. A Full Bench of the Kerala
H gh Court disnissed the said wit petition. The Act was thereafter
amended by Act 12 of 1972, which again cane to be challenged in O P. No.
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314 of 1973 in a wit petition filed on behalf of the denomination of the
temple. A Bench of Five Judges of the Kerala Hi gh Court struck down the
said Anending Act in Krishnan Vs. Guruvayoor Devaswom Managi ng

Conmittee [since reported in 1979 KLT 350]. The Governor of Kerala
promul gat ed an ordi nance known as Guruvayur Devaswom Ordi nance, No.

25 of 1977.

The Legislature of the State of Kerala thereafter enacted Guruvayoor
Devaswom Act, 1978 (the 1978 Act) with a view to make provision for the
proper administration of the Guruvayoor Devaswom The 1978 Act was
enacted having regard to the decision of the 5-Judge Bench of Kerala Hi gh
Court in Krishnan (supra).
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PRCCEEDI NGS BEFORE THE HI GH. COURT:

The First Appellant herein is President, Kerala Kshethra Sanrakshina
Sami thi- and the Second Appel | ant herein is the General Secretary, Vishwa
H ndu Pari'shad, Kerala State. They filed a wit petition before the High
Court praying for the following reliefs:

"i) declare that the Hi ndus in the Council of

M ni sters of the Leftist Denpcratic Front,
respondents 4 to 14 herein, have no nanner of
authority to nom nate Menbers to the Guruvayoor
Devaswom Managi ng Committee in the |ight of

the pronouncenent of this Honourable Court in
1985 KLT 629 and other ruling of the Kerala Hgh
Court and that any nove initiated by themto so
nom nate and constitute the Managi ng Comm ttee
will be illegal and unconstitutional and violative of
the petitioners Fundanental Rights under Articles
14, 21, 25 & 26 of the Constitution of India;
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ii) issue a wit of mandamus or any ot her
appropriate wit, order or direction directing
respondents 4 to 14 to refrain from nom nati ng any
nmenbers to the Quruvayoor Devaswom Managi ng

Comm ttee in pursuance of the provisions of
Section 4 of the Guruvayoor Devaswom Act 1978;
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i) issue an interimorder of stay of all steps
initiated by respondents 1 & 4 to 14 to nom nate
any nenber/ nenbers to the Guruvayoor

Devaswom Managi ng Conmittee pendi ng di sposa

of the above original petition before this
Honour abl e Court ;"

A Division Bench of the said Court having regard to the inmportance of
the question involved in the wit petition by an order dated 9th July, 1999
referred the matter to a | arger bench. By reason of the inpugned judgment,
a 5-Judge Bench of the Kerala H gh Court dismissed the said wit petition
The Appel l ants herein are, thus, before us.
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SUBM SSI ONS:

M. MK S. Menon, |earned counsel appearing on behal f of the
Appel l ants woul d contend that the expression 'H ndu’" having not been
defined either in the 1978 Act or Travancore Cochin H ndu Religi ous
Institutions Act must be construed in the light of the series of decisions
rendered by the Kerala Hi gh Court, as a person who believes in god and
templ e worship and professes H ndu faith. A person belonging to the
denom nation in relation to a tenple, according to Appellants, nmust not only
be entitled to attend at the performance of the worship or service but also
must be in the habit of attending such performance. As the H ndu menbers
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of the then Council of Mnisters (Respondent Nos. 4 to 14) did not satisfy
such requirenments having regard to their political affiliation as they owe
their allegiance to the leftist (Marxist) ideology and as they were agai nst
such religious practice; any nomination nade by them as nenbers of the
Conmittee is ultra vires Articles 25 and 26 of the Constitution of India.
Strong reliance in this behalf has been placed on Krishnan (supra), K

Kri shnankutty & Others Vs. State of Kerala [1985 KLT 289], Narayanan
Nanboodiri & Qthers Vs. State of Kerala [1985 KLT 629] and

Mur al eedharan Nair Vs. State of Kerala [1990 (1) KLT 874].

M. T.L.V. lyer, learned senior counsel appearing on behalf of the
Respondents, on the other hand, would support the inmpugned judgnent of
the H gh Court contendi ng that the managenment of a tenple or religious
endownent is a secul ar aspect which can always be subject matter of contro
by a State. Reliance in this behalf has been placed on A S. Narayana
Deekshitulu Vs. State of A-P..and Others [(1996) 9 SCC 548] and Sri Adi
Vi sheshwara of Kashi Vi shwanat h Tenpl e, Varanasi and OQthers Vs. State of
U P. and Gthers [(1997) 4 SCC 606] .

M. lTyer woul d urge that the worshi ppers never enjoyed any right in
the denom nation to have a person in the Managenent Committee and in any
event, the Appellants herein have failed to establish that there had been a
religious practice which had been existing as on the date of coming into
force of the Constitution, the wit petition was not maintainable.

M. lyer submitted that the expression "H ndu" having not been
defined in the 1978 Act, the H gh Court rightly did not extend the neaning
thereof to a person having a faith inthe tenple worship and other rituals

connected therewith. It was pointed out that keeping in view the decision of
the Kerala High Court in Krishnan (supra), the power of nomination is

vested in a smaller body and not in the Governnent.. It is the smaller body
of Hi ndus anongst the nenbers of the Council of Mnisters who woul d

nomi nate persons who must fulfill the qualifications |aid down in Sub-

sections (2) and (4) of Section 4 of the 1978 Act.
QUESTI ONS BEFORE THE HI GH COURT:
The High Court framed the follow ng questions for its determ nation

(1) Whether the Hindu Mnisters in the Council of Mnisters should have
faith in God and Tenpl e worship while nominating the nenbers to the
Managi ng Committee of the Guruvayoor Devaswom under Section 4 of the
Gur uvayoor Devaswom Act? and

(2) Whether Hi ndu Mnisters who are not believers in God and Tenple
Worship can, by reason of their not having faith in H ndu God and Tenple
wor ship, are disqualified fromnom nating the nmenbers of the Managi ng
Comm ttee of the Guruvayoor Devaswom who should have faith in God

and Tenpl e worshi p, and nust al so nmake and subscribe an oath affirmng
their faith in God and Hi ndu Religion and believe in Tenple worship.

JUDGVENT OF THE H GH COURT

(a) The Hi gh Court noticed that in Krishnan (supra), the 5-Judge Bench
uphel d the validity of the 1978 Act holding that the Committee did not
represent the denoni nation.

(b) Article 25 nerely secures to every citizen, subject to public order
norality and health, a freedom specified therein but the State has the
requi site power to make | aws regul ati ng economc, financial, political or
ot her secular activity which may be associated with religious practice.

(c) Furthernore, the State has reserved unto itself the power to nmake | aws
providing for social reformand social welfare even though they m ght
interfere with religious practices.
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(d) The Bench in Krishnan (supra) nerely directed for consideration of

the CGovernnment whether the nom nation could be given to a statutory body

other than the State CGovernment with sufficient guidelines furnished to it for
ensuring that such nom nati ons woul d be effected in such a way so as to

representing the denom nation

£ make the committee a truly representative of the denom nati on consisting of

§ t he wor shi ppi ng public.

i<

o (e) Section 4(1) of the 1978 Act was declared invalid as by reason thereof
3 the State had been conferred with a naked and arbitrary power w thout any

] saf equard being provided for ensuring that the Committee will be a body

(f) The observations nmade by a 3-Judge Bench in Narayanan Nanboodi r

(supra) to the effect that the requirenents of Article 26 (d) woul d be satisfied
only if those in charge of Devaswom represent denomination are not in

consonance with the observations and findings of Krishnan (supra).

(9) What i's necessary is that the Managi ng Comm ttee should be the
representative of the religi ous denom nation and it is not necessary that the
persons nom nating should form part of it.

(h) The Bench in Narayanan Nanmboodiri (supra) having been called upon

to determine the lis as to whether Section 4 was ultra vires Article 14 of the
Constitution was not correct in making the observations that the requirenent
of Article 26 would be satisfied only if the Hindu Mnisters anong the

Council of Mnisters should al so have belief ‘in God and tenple worship and,
thus, it was not correctly decided.

www.ecourtsindia.com

(1) The management and admini'stration of ‘a tenple being a secul ar
matter, the State can control and adm ni ster the nmanagenent thereof.

() The concessi on made by the Additional Advocate General and the
Speci al Counsel appearing for the Devaswomto the effect that the persons
nomi nati ng the menmbers to the Managi ng Conmittee should al so belong to
the denom nation as a result whereof Section 4(1) of the Act was not struck
down by the Kerala High Court. It was held, that such a concession was not
bi ndi ng upon the State.
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(k) Having regard to the concept of secularismand tol erance as reflected
in our constitutional schene as woul d appear fromC ause (3) of Article 164
of the Constitution of India, Section 4(1) cannot be read in the manner as
was submitted by the Appellants in view of the fact that the adm nistration
of the property of a religious institutionis not a matter of religion

(1) The Appellants herein have failed to establish that there had been a
E religious practice which was subsisting on the date of the coming/into force
= of the Constitution of India to the effect that the denom nation of the tenple
<! wor shipers had a right to be in the Managenent Committee and nmenbers of
2 the Managerment Conmittee were to be elected or nomnated by an el ectora
§ col | ege consisting of nenbers of such denomi nation
[}
§ (m The 1978 Act is not violative of Articles 25 and 26 of the Constitution
of I ndia.
(n) It was observed

"39. Before parting with this case, we want to

make it clear that it is a very inportant function or
duty that is assigned to the nom nating persons,
nanely, the duty of constituting a Committee for

the efficient managenent and admi ni stration of
Guruvayur Tenple. It is true that the Act

prescri bed that persons who are el ected as

menbers of the Managi ng Conmittee should be
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persons who have faith in Tenple Wrship and

they have also to give a declaration to that effect.
But, every nman who believes in God and Tenple

wor ship may not be a good or efficient
admi ni strator or may not be aware of the
formalities of tenmple managenent. It is our

ear nest hope and desire that the persons nom nated
by the Hindu Mnisters should be of high integrity
and honesty and shoul d di scharge the functions of
managenent and admi nister with care, sincerity

and in the interests of the religious denom nation
and in public interest. Wth a viewto avoid
politics anbng the nenbers of the Conmittee, it is
desirable that no politician fromany party should
be nominated to the Conmittee."

STATUTCORY PROVI SI ONS

Section 2(c) of the 1978 Act defines "commttee" to nean the
Gur uvayoor Devaswom Managi ng Conmittee constituted under Section 3
thereof. ’ Devaswomi has been defined in Section 2(e) to nean the Tenple
and includes its properties and endowrents and the subordinate tenples
attached to it. The expression "person having interest in the Tenple" has
been defined to nean a person who is entitled to attend at, or is in the habit
of attending, the performance of worship or service in the tenple or who is
entitled to partake, or is in the habit of partaking, in the benefit of the
di stribution of gifts thereat.

By reason of Section 3 of the 1978 Act, the adm nistrative control and
management of the Devaswomis vested in a conmmttee constituted in the
manner provided for under Section 4 thereof. The said conmttee is a body
corporate and has perpetual succession having a conmon seal and shall by
the said nane sue and be sued through the Administrator. In terns of
Section 4 of the 1978 Act, the Managenent Conmittee is to consist of nine
nmenbers as provided for in Clauses (a) to (e) of Sub-section (1) thereof.
Sub-section (2) of Section 4 of the 1978 Act provides for disqualification for
bei ng nom nat ed under cl ause (e) of Sub-section (1) of Section 4 if:

"(i) he believes in the practice of untouchability or
does not profess the Hindu Religion or believein
tenmpl e worship; or

(ii) he is an enpl oyee under the Government or the
Devaswom or

(iii) he is belowthirty years of age; or

(iv) he is engaged in any subsisting contract with

t he Devaswoni or

(v) he is subject to any of the disqualifications
mentioned in clauses (a), (b) and (c) of sub-section
(3) of section 5."

Sub-section (3) of Section 4 of the 1978 Act provides for election of
one of its menmbers by the menbers of the Conmittee as its Chairman at its
first meeting. Sub-section (4) of Section 4 enjoins every nmenber of the
Conmittee to nmake and subscribe an oath in the presence of the
Conmi ssioner in the following form that is to say \026

"I, A B, do swear in the nanme of God that | profess
the H ndu Religion and believe in tenple worship
and that | do not believe in the practice of
untouchability."

CONSTI TUTI ONAL RI GHT OF THE APPELLANTS:
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Bef ore adverting to the questions raised at the Bar, we nust place on
record that the Appellants herein did not question the constitutionality of
Section 4 of the 1978 Act. The provisions of the Act nerely were required
to be read in the light of the different judgnents rendered by the Kerala Hi gh
Court. Wiile it may be true that in certain cases a statute in the nature of the
1978 Act may have to be read in the light of the provisions contained in
Articles 25 and 26 of the Constitution of India, but the same would not mnean
whi |l e doing so the Court shall extend the protection granted thereby.

Articles 25 and 26 of the Constitution of India read, thus:

"25. FREEDOM OF CONSClI ENCE AND FREE

PROFESSI ON, PRACTI CE AND

PROPAGATI ON OF RELI G ON.

(1) Subject to public order, nmorality and health and
to the other provisions of this Part, all persons are
equally entitled to freedom of conscience and the
right freely to profess, practise and propagate
religion.

(2) Nothing inthis article shall affect the operation
of any existing law or prevent the State from
maki ng any | aw

(a) regulating or restrictingany economnic,
financial, political or other secular activity which
may be associated with religious practice;

(b) providing for social welfare and reformor the
throwi ng open of H ndu religious institutions of a
public character to all classes and sections of

H ndus.

Expl anati on

The wearing and carrying of kirpans shall be

deened to be included in the profession of the

Si kh religion.

Expl anation |1

In sub-clause (b) of clause (2), the reference to

H ndus shall be construed as including a reference
to persons professing the Sikh, Jaina or Buddhi st
religion, and the reference to H ndu religious
institutions shall be construed accordingly.

26. FREEDOM TO MANAGE RELI G QUS

AFFAI RS

Subject to public order, norality and health, every
religi ous denom nation or any section thereof shal
have the right-

(a) to establish and maintain institutions for
religious and charitabl e purposes;

(b) to nanage its own affairs in natters of religion
(c) to own and acquire novabl e and i nmovabl e
property; and

(d) to adm nister such property in accordance with

l aw. "

Article 25 guarantees that every person in Indiia shall have the
freedom of consci ence and shall have the right to profess, practice and
propagate religion subject to the restrictions inposed by the State on the
foll owi ng grounds, viz.:

(i) Public order, norality and health;

(ii) ot her provisions of the Constitution

(iii) regul ation of non-religious activity associated with religious practice
(iv) soci al welfare and reform and

(v) throwi ng open of Hindu religious institutions of a public character to

all classes of Hi ndus.

SECULARI SM
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India is a secular country. Secularismhas been inserted in the
Preanbl e by reason of the Constitution 42nd Anmendnent Act, 1976. The
object of inserting the said word was to spell out expressly the high ideas of
secularismand the integrity of the nation on the ground that these
institutions are subjected to considerable stresses and strains and vested
i nterests have been trying to pronote their selfish ends to the great detrinent
of the public good.

A 9-Judge Bench of this Court in S.R Bommai Vs. Union of India
[(1994) 3 SCC 1] observed:

"197. Rise of fundanentalism and

conmunal i sation of politics are anti-secul arism
They encourage separatist and divisive forces and
becore breedi ng grounds for nationa

di sintegration and fail the parlianmentary
denocratic systemand the Constitution. Judicia
process must pronote citizens’ active participation
in electoral process uninfluenced by any corrupt
practice to exercise their free and fair franchise.
Correct interpretation in proper perspective would
be in the defence of the denbcracy and to mmintain
the denocratic process on an even keel even in the
face of possible friction, it is but the duty of the
court to interpret the Constitution to bring the
political parties wi thin the purview of
constitutional paranmeters for accountability and to
abi de by the Constitution, the laws for their strict
adher ence.

It is now well-settled:
(i) The Constitution prohibits the establishnent of a theocratic State
(ii) The Constitution is not only prohibited to establish any religion of its
own but is also prohibited to identify itself with or favouring any
particular religion.
(i) The secul ari smunder the Indian Constitution does not nean
constitution of an atheist society but it nerely neans equal status of
all religions without any preference in favour of or discrinination
agai nst any one of them

STATUTCORY | NTERPRETATI ON

The managenent or admi nistration of a tenple partakes to a secul ar
character as opposed to the religious aspect of the matter. The 1978 Act
segregates the religious matters with secular matters. So far as, religious
matters are concerned, the same have entirely been left in the hands of the
"Thanthri’. He is the alter ego of the deity. He gives nool mantra to the
priests. He holds a special status. He prescribes the rituals. He is the only
person who can touch the deity and enter the sanctum sanctorum He is the
final authority in religious natters wherefor a |l egal fiction has been created
in Section 35 of the Act in terms whereof the Conmittee or the
Commi ssioner or the Government is expressly prohibited frominterfering
with the religious or spiritual matters pertaining to Devaswom Hi s decision
on all religious, spiritual, ritual or cerenpnial matters pertaining to
Devaswomis final unless the sane viol ates any provision contained in any
law for the tinme being in force. The inpugned provisions of the Act nust be
construed having regard to the said factor in nind. By reason of Section
4(1) of the 1978 Act, the Committee will consist of nine nenbers. The
nom nati on of one person fromthe Council of Mnisters as a representative
of the enpl oyees of the Devaswom and five persons, one of whom shall be a
nmenber of a Schedul ed Caste, are required to be nom nated by the Hi ndus
among the Council of Mnisters fromanongst the persons having interest in
the temple. The area wi thin which such nom nation can be made by the
H ndus anongst the Council of Mnister is, thus, linited.
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HI NDU- CONCEPT OF

The word 'Hindu' is not defined. A Hindu admittedly nay or may not
be a person professing Hindu religion or a believer in tenple worship. A
H ndu has a right to choose his own nethod of worship. He may or may not
visit a tenple. He may have a political compul sion not to openly proclaim
that he believes in tenple worship but if the subm ssion of the Appellants is
accepted in a given situation, the 1978 Act itself would be rendered
unwor kabl e. 1dol worships, rituals and cerenpnials may not be practised by
a person although he may profess Hi ndu religion

A 5-Judge Bench of the Kerala H gh Court in Krishnan (supra) in
par agraph 40 of its judgnment noticed:

"\ 005It is well known that there are sections of
H ndus whose school s of thought and phil osophy

do not consider idol worship, rituals and

cerenoni als as necessary or even conducive to the
spiritual 'progress of nman. There are also politica
creeds or' social theories which openly condemn
such forms of worship as being based on nere
superstition and ignorance. _NMany persons, who
are born Hi ndus and who may be said to profess

Hi ndui sm sol el y because they have not openly
renounced the H ndu faith by any recognized
process, may ardently believe in such political or
soci al ideol ogi es which do not view tenple
worship with favour."

The | egi sl ature has not chosen to qualify the word "H ndu" in any
manner. The neaning of word is plain and who is a Hndu is well known.
The | egislature was well aware that "Hi ndu" is a conprehensive expression
(as the religion itself is) giving the widest freedomto people of all hues
opi ni on, philosophies and beliefs to come within its fold. [See Shastri
Yagnapur ushdasji and ot hers Vs. Mil das Bhundardas Vai shya and anot her
AR 1966 SC 1119 and Dayal Singh and Qthers Vs. Union of India and
Q hers, (2003) 2 SCC 593, para 37]

The | egi slature was al so well aware of the congl oneration/ diversity
of thought that prevailed in the Hindu religion but it did not choose to linit
"Hindus’ to the category propounded by the appellants \026 nanely those who
believe in tenple worship. There is no absurdity or anbiguity which
conpel s a departure fromthe plain | anguage and to read section 4 as
nmeani ng sonet hing nore than what is expressed, and, thus there is no reason
to construe the expression 'Hindu' in the manner sought to be done by the

Appel l ants. To debar all "H ndu” Mnisters of leftist Governnent, from
nom nating menbers to the Managing Comrmittee of the Guruvayoor
Devaswomwi || lead to stalemate in the Management of the Devaswom

DETERM NATI ON:

The Bench in Krishnan (supra) upheld the right of the Executive
Governnment to oversee control and managenment of a temple, but nerely
made the foll ow ng observations:

"\ 005We may, however, observe that in the Iight of
the recent anmendnent of the preanble to the
Constitution enphasizing the secul ar character of

the State it is desirable that the | egislature shoul d
consi der whether the power to nominate the

menbers of the Committee should not be

conferred on an i ndependent statutory body other

than the State Governnent with sufficient

gui delines furnished to it for ensuring that the

nom nations will be effected in such a way as to be
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truly representative of the denom nation consisting
of the worshipping public."”

The only ground, which weighed with the Bench decl aring Section
4(1) of the 1978 as unconstitutional, is confirmation of naked and arbitrary
power upon the Governnent w thout any safeguard being provided for
ensuring that the Conmttee would be a body representing the
denom nation. The 1978 Act was, as noticed hereinbefore, enacted to
overcone the sane. The conposition of the body which would have the
power of nomination in terns of Sections 4(1)(d) and 4(1)(e) would consi st
of the H ndu Mnisters professing H ndu religion only. While making such
nom nations, they are statutorily bound to nom nate such persons who woul d
fulfill the criteria laid down therein. Section 4, therefore, |ays down
gui del ines for ensuring that the Commttee would be a body representing the
denomi nati on.

Fromits provisions it is clear that the Act has ensured that only
persons who believe in tenple worship are to be in the nanagement of the
tenmple. The Act has further ensured that none except the Thanthri gets any
voice in the spiritual administration of the tenple and that his voice al one
will prevail in such matters. The practice of religion by the denomni nation
i ncl udi ng custons, practices and rituals is, therefore, preserved in its entirety
and there is no tanpering therewith in any manner whatsoever.

It is not clear how vesting of such a right on the H ndus in the Counci
of Mnisters can effect their denomi national rights when the nenbers of the
Managi ng Conmittee, the Conmi ssioner and the Admi nistrator have all got
to be believers in tenple worship. ~To insist on such a qualification in the
electorate will be as bad saying that when the llawrelating to a tenple is
under consideration in the |egislature, only H ndu | egislators can vote and
they nust further be qualified as believers in tenple worship.

It is expected that the action of such a body would be bona fide and
reasonable. Once a conmittee is constituted which woul d be representing
the denomination, in our opinion, it would be not be correct to contend that
even the authority enpowered to nominate nust al so be representative of the
denomi nati on.

I ndi sputably the State has the requisitejurisdiction to oversee the
admini stration of a tenple subject to Articles 25 and 26 of the Constitution
of India. The grievance as regard the violation of the constitutional right as
enshrined under Articles 25 and 26 of the Constitution of India mist be

consi dered having regard to the object and purport of the Act. For fulfilling
the said requirenents, the denom nation nust have been enjoying the right
to nanage the properties endowed in favour of the institutions. If the right

to adm nister the properties never vested in the denom nation, 'the protection
under Article 26 of the Constitution of India.is not avail able.

Assumi ng such a denomination exist, the question which is required
to be posed is, what is the right that is sought to be protected. The right
sought to be preserved is that under clauses (d) and (e) of Section 4(1). It
does not depend upon the persons who nomi nates the nenbers of the
Managi ng Comm ttee. The crux of the matter is who are the persons who
are qualified to be in the Managing Commttee. To fulfill the said object,
the statute has taken particular care to see that only those who believe in
tenmpl e worshi p anbng the Hi ndus can be nom nated under clauses (d) and
(e) of Section 4.

The High Court in its inmpugned judgnent has arrived at a finding as
regard categorical existence of a subsisting religious practice that as on the
date of comng into force of the Constitution of India it has not been
establ i shed that the denom nation of tenple worshippers had any right to be
on the nanagenent conmittee or the nenbers of such a committee were
being el ected / nom nated by an el ectoral college consisting exclusively of
menbers of such denomi nation. Nothing has been pointed out before us to
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show that such a finding is contrary to the materials on records.

The freedom guaranteed under Article 25 of the Constitution is not an
uncondi ti onal one. A distinction exists between the matters of religion, on
the one hand, and hol di ng and managenent of properties by religious
institutions, on the other. What is necessary to be considered for
determning the issue is as to whether by reason of the inpugned Act the
admini stration of the institution had been taken fromthe hands of the
religi ous denonination and vested in another body. |If the answer to the said
guestion is rendered in the negative, attack to the constitutionality of the Act
woul d not survive

Furthernore, it is permissible for a legislature to take over the
nmanagenent of the tenple fromthe control of a person and vest the sane in
a Conmttee of which hewould remain the Chairnan. [See Raja Bira
Ki shore Deb, hereditary Superintendent, Jagannath Tenple, P.QO and
District Puri Vs. The State of Orissa, AR 1964 SC 1501]

I't i's also now trite that although State cannot interfere with the
freedom of a person to profess, practise and propagate his religion, the
secul ar matters connected therewith can be the subject matter of control by
the State. The nanagenment of the tenple primarily is a secular act. The
tenpl e authority controls the activities of various servants of the tenple. It
manages several institutions including educational institutions pertaining to
it. The disciplinary power over the servants of the tenple, including the
priest may vest in a comittee. The payment of renuneration to the
tenpl e servants was al so not a religious act but was of purely secular in
nature. [See Shri Jagannath Tenpl e Puri Managenent Committee
represented through its Adm nistrator and Another Vs. Chintamani Khuntia
and OGthers, (1997) 8 SCC 422, Pannalal Bansilal Pitti and Qthers Vs. State
of A P. and Another, (1996) 2 SCC 498 and Bhuri Nath and Qthers Vs. State
of J&K and Others, (1997) 2 SCC 745].

State of Rajasthan and Orhers Vs. Shri Sajjanlal Panjawat and O hers
[(1974) 1 SCC 500] relied upon by M. Menon was al so a case where the
statute enabl ed the Governnent to appoint a conmittee of managenent.
The provision was upheld. Wen the Government in terns of a statute is
entitled to appoint a nmanagenent comrittee for the tenple, w thout
violating the constitutional provisions, the nore renpte aspect of the node
of nom nation of the menbers of the Managi ng Committee cannot be said to
constitute violation of any constitutional mandate.

Yet again in Sri Adi Visheshwara of Kashi Vishwanath Tenpl e
Varanasi (supra), this Court held:

"31\005 It is a well-settled law that adm ni stration,
managenment and governance of the religious
institution or endownent are secular activities and
the State could regul ate them by appropriate

| egi sl ati on\ 005"

(See also N. Adithayan Vs. Travancore Devaswom Board and O hers,
(2002) 8 SCC 106, para 6)

Recently in Guruvayoor Devaswom Managi ng Committee and
Anot her Vs. C. K. Rajan and Others [(2003) 7 SCC 546], a bench of this
Court of which one of us (S.B. Sinha, J.) was a nmenber observed:

"60. It is possible to contend that the Hindus in
general and the devotees visiting the temple in
particular are interested in proper nmanagenent of
the tenple at the hands of the statutory
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functionaries. That may be so but the Act is a self-
cont ai ned code. Duties and functions are

prescribed in the Act and the Rul es franed
thereunder. Foruns have been created thereunder

for ventilation of the grievances of the affected
persons. Ordinarily, therefore, such foruns should
be nmoved at the first instance. The State shoul d be
asked to look into the grievances of the aggrieved
devot ees, both as parens patriae as also in

di scharge of its statutory duties."

www.ecourtsindia.com

The deci sion of the Kerala H gh Court in Krishnan (supra) did not |ay

down any proposition of |law that the person authorized to nominate the

persons of the Managi ng - Conmittee should also formpart of the

denomi nation. Wth respect, the Full Bench in Narayanan Nanboodiri

(supra) misread and nmisinterpreted Krishnan (supra). Even assum ng that

the decision in Narayanan Nanboodiri (supra) is correct (which it is not) it is
not proper or correct to brand all Mnisters of |leftist Governnent as persons
not believing in tenple worship. There is no presunption that a Comuni st

or Socialist (who may nornally formpart of a leftist Council of Mnisters)

are ipso facto non believers in god or in tenmple worship. Such a sweeping

al l egation or prem se-on which the prayer is based need not be correct. It
depends on each indi'vidual approach. The observations in a judgnent

should not be, it is trite, read as a ratio. A decision, as is well-known, is an
authority of what it decides and not what can |ogically be deduced

therefrom [See Kalyan Chandra Sarkar Vs. Rajesh Ranjan @ Pappu Yadav

& Anr. \026 para 42 - (2005) 1 SCALE 385 and Haryana State Coop. Land

Dev. Bank Vs. Neelam JT 2005 (2) SC 600]

www.ecourtsindia.com

So far as the decision of Narayanan Nanboodiri (supra) is concerned,
we are of the opinion that the High Court in its inpugned judgrment has
rightly held the same to be not applicable to the fact of the present case.

I n Mural eedharan Nair (supra), whereuon M. Menon has pl aced
strong reliance, the Bench was concerned with the interpretation of Sections
4 and 6 of the H ndu Religious Institutions Act, 1950. In that case for the
pur pose of contesting election, the candidate in the nonm nation paper itself
was required to conply with Rule 3(b) nmentioned in the Scheduled Il which
reads, thus:
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"3(b) The person nom nated shall affix his

signature to the nom nation paper before it is
delivered to the Chairnman, stating that he believes
in God and professes the Hi ndu Religion and

believes in tenple worship and that he is willing to
serve as a nenber of the Board, if elected."

The Court rightly proceeded on the basis that the function of the court
is to apply the law as it stands. It is whilst analyzing the provisions of the
Act and the Rules, the Bench referred to the dictionary meaning of tenple
and observed:

www.ecourtsindia.com

"So only persons who have faith in God or in
templ e worship, will be taken in by the word

"H ndu", occurring in Act XV of 1950. It is
implicit that only such of those who have faith in
CGod and in temple worship, will be aware of its

ef ficacy, necessity and inportance and can be
entrusted with the adm nistration, supervision and
control of the Devaswons and ot her Hi ndu

Rel i gi ous Endowrents. However wide the

meani ng of the word ' Hi ndu’ may be under the
general |aw, under Act XV of 1950, only those
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H ndus who believe in God and in tenple worship,

will fulfill the requirenent of the word ’'Hindu
occurring in the Act. Qur conclusion aforesaid
necessarily flows fromthe title and preanbl e of

the Act as also the definition contained in S. 2(b) of
the Act\ 005"

The High Court for the aforenentioned purpose considered the history
of the provisions as was understood at the relevant tinme. It noticed the Ful
Bench deci si on of Krishnan (supra) and while doing so fell into an error as
was done in Krishnankutty (supra) that therein a proposition of |aw has been
laid down in the fact that the person who professes H ndu religion but not a
believer in tenple worship and nay even be opposed to the practice of ido
wor shi p cannot be considered a representative of the public having believed
in God and tenple worship

Thi s deci'sion-cannot, thus, be said to be an authority for the
proposition that the "electoral college" should also be believers in tenple
wor shi p.

The cruci al question may now be addressed whether the vesting of
power in the "Hi ndus" in the Council of Mnisters to nomi nate the menbers
of the Managing Commttee could be held to violate Articles 25 and 26. The
temple is visited by m'llions every year. Apart from proper managenent of
the funds flowi ng fromthese devotees, the Devaswom al so owns ot her
properties, runs a college, a guest house, choultries etc., all of which require
efficient and pronpt nmanagenent. This is quiet apart fromthe spiritua
managenent dealing with religious side which is under the sole contro
managenent and gui dance of the Thanthri. It -is the secular aspect of the
managenent that is vested in the Managenent Committee.

We have noticed hereinbefore that it is one thing to say that prejudice
may be caused if the nanagenment of tenple is entrusted to a person who has
no faith in tenple worship but it is another thing to say that such persons are
nom nated by those who may not have any such faith but those nomi nated
woul d not only be believers in God but also in tenple worship. The function
of a statutory and constitutional authority while exercising.its power of
nom nati on cannot be equated with the power of nanagenent of a tenple,
particularly, in relation to the religious aspects involved therein

One further question which may arise is as to whether ‘Articles 25 or
26 can be invoked on the facts of the present case. There is no case for the
Appel l ant that Section 4 insofar as it provides for the constitution of the
Managi ng Committee is violative of any rights. If this be the position, the
claimthat the right of nom nation has not been vested in a proper body is
beside the point. The right to manage the Devaswom was at the inception of
the Constitution vested in the two hereditary trustees, viz., the Zanorain
Raja of Calicut and the Karnavam (Manager) of the Malliseery Illom (A
Nanboodri Family). The denom nation of devotees at large had no say in
the adnministration, except to watch the counting of the contents, the
Bhandarans of the hundi es of seal ed | ocks where the devotees deposit their
offerings to prevent any defalcation or pilferage. [See Krishnan (supra),
para 3] The denom nation of devotees had no say or right in the
adm ni stration \026 secular or religious \026 of the tenple. Article 26 does not
create any rights in any denomi nation which it never had. It only safeguards
and guarantees existing rights, which such a denonination had. [See Sri Adi
Vi sheshwara of Kashi Vi shwanath Tenple, Varanasi (supra)] Si nce the
denom nation had no right prior to January 26, 1950, they cannot clai many
such rights after the enactnent of the inpugned Act. If it had no such right
even in the matter of managenent of the tenple, it is all nost so in the
matter of the constitution of the "electorate".

The said decision, therefore, also has no application to the fact of the
present case.

Thisisa True Copy of the court records ontine. Authenticated @ tittps:/feCourtsimdia.com/c/SCINGT01 736519997/ truecopy/order-2.pdf




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of

The submi ssion of the |earned counsel to the effect that in Narayanan
Nanboodi ri (supra) Section 4(1) was read down on the basis of the
concession nade by the Additional Advocate General and Special Counse
appearing for the Devaswom in our opinion, with respect, have rightly been
held to be not binding on the State by the Hi gh Court.

In Sanj eev Coke Manufacturing Conpany Vs. Ms. Bharat Coking
Coal Limted and Another [(1983) 1 SCC 147 : AIR 1983 SC 239], this
Court hel d:
"25\005 No Act of Parliament may be struck down
because of the understandi ng or m sunderstandi ng
of parlianentary intention by the executive
CGovernment or because their (the Governnent’s)
spokesnen do not bring out relevant circunstances
but indulge in enpty and sel f-defeating affidavits.
They do not and they cannot bind Parliament.
Validity of legislation is not to be judged nerely
by affidavits filed on behalf of the State, but by al
the relevant circunstances which the court may
ultimately find and nore especially by what may
be gathered fromwhat the |egislature has itself
said."
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In P. Nallanmal and Another Vs. State represented by |nspector of
Police [(1999) 6 SCC 559 : JT 1999 (5) SC 410], this Court observed:

"7\ 005 The volte-face of the Union of India cannot
be frowned at, for, it is opento the State or Union
of India or even a private party to retrace or even
resile froma concessi on once made in the court on

a legal proposition. Firstly, because the party
concerned, on a reconsideration of the proposition
coul d comprehend a different construction as nore
appropriate. Secondly, the construction of statutory
provi sion cannot rest entirely onthe stand adopted
by any party in the lis. Thirdly, the parties nust be
left free to aid the court in reaching the correct
construction to be placed on a statutory provision
They cannot be nailed to a position on the | ega
interpretati on which they adopted at a particular
poi nt of time because saner thoughts can throw

nore |ight on the sane subject at a |ater stage."
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The High Court, therefore, in our opinion, did not conmt any error
what soever in allowing the State to file a supplenentary affidavit resiling
from such concession nade in the earlier case as had been noticed in
paragraph 5 of the inmpugned judgnent.

A wrong concession of |aw cannot bind the parties, particularly when
the constitutionality of a statue is in question

www.ecourtsindia.com

The contention by the Appellant that the "el ectorate" should be
representative of the denonmination of believers in tenple worship (assum ng
such a denom nation exists) also cannot be accepted, who will deternine the
el ectorate fromanongst the mllions of devotees of Lord Krishna visiting

the tenmple? It will be inpossible and inpracticable to select such a Coll ege
of "electors” fromanong them The whole exercise will be arbitrary and
time consuming and will be open to further challenge. The present node

has the advantage of being precise as the sane has the advantage that only
believers in tenple worship are put incharge of the adm nistration

A statute, it is trite, should not be interpreted in such a nanner as
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woul d | ead to absurdity. [See Nandki shore Ganesh Joshi Vs. Comm ssioner,

Muni ci pal Corporation of Kalyan & Donbivali and O's, JT 2004 (9) SC 242

and Ranjitsingh Brahngjeetsingh Sharna Vs. State of Maharashtra and Anr.,
JT 2005 (4) SC 123]

It is necessary to bear in mnd the principle "ut res magi s val eat quam
pereat’ in terms whereof a statute nust be read in such a manner which
woul d make it workable. [See Bal ram Kumawat Vs. Union of India, (2003)
7 SCC 628, Nandki shore Ganesh Joshi (supra), para 19 and Pratap Singh Vs.
State of Jharkhand and Anr., JT 2005 (2) SC 271, para 82].

For the reasons aforenentioned, we do not find any infirmty in the
i mpugned judgnment which i's hereby affirmed. These Appeals are
di sm ssed. No costs.
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