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CASE NO. :
Wit Petition (civil) 306 of 2004

PETI TI ONER:
M i dul Dhar (Mnor) & Anr.

RESPONDENT:
Union of India & Os.

DATE OF JUDGVENT: 12/01/2005

BENCH:
Y. K. Sabharwal, D.M Dharnmadhi kari & Tarun Chatterjee

JUDGVENT:
JUDGMENT

[Wth WP. (C) Nos.308 and 345/2004]
Y. K. Sabharwal, J.

About two decades ago, on June 22, 1984 in Dr. Pradeep Jain &

Os. v. Union of India & O's. [(1984) 3 SCC 654], it was directed that

adm ssions in nedical colleges or institutions run by the Union of India or
State Governnent or a Municipal or other |ocal authorities for MBBS and
BDS courses to the extent of at |east 30% shall be granted on the basis of
Al India Entrance Exami nation and 50%in respect of post graduate

courses. The percentage of seats to be allotted on Al India basis was
nodified in Dr. Dinesh Kumar & Os. (lI1) v. Mtilal Nehru Medi cal

Col I ege, Allahabad & O's. [(1985) 3 SCC 22] and-in Dr.D nesh Kumar &

Os. (I1) v. Mdtilal Nehru Medical College, Al ahabad & Ors. [(1986) 3

SCC 727]. For WMBBS/ BDS courses, the All India Quota was directed to be
15% of the total nunber of seats and 25% of total nunber of seats for
post - graduat e courses. The percentage of post-graduate courses has

been increased to 50% { Saur abh Chaudri & Ors. v. Union of India &

O's. [(2003) 11 SCC 146]}. The hiigher percentage woul d be operational
fromthe academ c year 2005 {[ Dr. Saurabh Chaudri & Ors. v. Union of

India & Ors. [(2004) 5 SCC 618]}.

The question whether the Al India Quota of MBBS/ BDS courses

shall be increased fromits present 15%is one aspect but the real and
main aspect to be considered is about giving full effect to 15% quota by
including all seats while working out 15% quota and by strictly adhering to
the time schedule by the State colleges and institutions.

The aforesaid aspects cone to |ight when this petition'was filed on

10th July, 2004 by two students through their father, as |egal ‘'guardian, they

bei ng m nors, apprehending that they may be deprived of seat in Al India
Quota despite having secured fairly high ranking on merits in Al India
Entrance Exam nation taken by about 2,00,000 students. /It was, inter alia,

brought to the notice of the Court that various States had not conplied with
the tinme schedule for conpletion of the adm ssion process and had not

given full information to DGHS besi des not taking into consideration nany
seats while working out 15% Al India Quota. On 29th July, 17
States/Union Territories through their Chief Secretaries and Secretaries of
their Health Departnent were directed to supply to the Director General
Heal th Services (DGHS), the requisite information as to the date of the
tests conducted by the States, the dates of first counseling and the dates
of joining of the candidates. This information was of paranount

i mportance as the second counseling for the allotnent of 15% Al India
Quota was to commence from 1st August. In absence of the requisite

correct information, neritorious students |ooking for adm ssion in this
category on the basis of Al India Entrance Exami nation could be seriously
prejudi ced. The inportance of the time frame has been noticed in brief in
the order dated 2nd August, 2004 whi ch reads as under

"I'n Regul ations (G aduate Medi cal Education

Thisisa True Copy of the court records ontine. Authenticated @ hittps:/feCourtsimdia.com/c/SCINO10144352004 /truecopy/order-7.pdf




www.ecourtsindia.com

www.ecourtsindia.com

I=
<}
C
ol
i<}
=
(2]
i
=
3
<}
o
o

www.ecourtsindia.com

www.ecourtsindia.com

http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 16

(Amendrent) Regul ations, 2004 published in the
Gazette of India dated 1st March, 2004, a tinme
schedul e for the conpletion of the adm ssion
procedure for the First MBBS Course has been

provi ded for (Appendix \026 E). The said tine
schedul e provides that the second round of
counseling for allotnent of seats fromwaiting |ist
fromAll India Entrance Exam nation shall be filled
by the Central Governnent by 8th August. It also
provides that first round of counseling/adni ssion
of seats filled up by the state/governnents/union
territories/institutions shall be over by 25th of July
of each year. The tinme gap of two weeks

between the first round of counseling/admn ssion

of seats by the State Governnents/ Union

Territories and second round of counseling for

al l otment of seats fromthe All-India quota seens
to have been provided for so that such of the
students who, in the first instance nmay have got
adm ssion out of the allocation by the Centra
Covernment, nmay change over to the seat

allotted by the state governnent/union territory so
that seats becom ng avail abl'e woul d be known by

the time the second counseling by the Centra
Government is over. |t appears that the second
round of counseling for allotment of Centra
Covernment seats have al ready commenced with

effect from30th July. It further appears that nany
of the State CGovernnents/Union Territories have

not even comrenced the first counseling which

was required to be over by 25th of July. W direct
the State Governments/Union Territoriesto file
affidavits giving details of the dates of counseling
and the reasons for delay. W nmay note that
ordinarily the 15% seats of the quota under Al

I ndi a Entrance Exam nation cannot be pernmitted

to be made ineffective and many of the seats
therefromreverted back to the States/Union
Territories. The affidavits shall also be filed by
the Director General of Health Services, Mnistry
of Health, CGovernnent of India as also by the

Medi cal Council of India. The petitioners are also
given opportunity to file additional affidavits. The
affidavits shall be filed within four days.

We wi sh and hope that at |east by the next
date of hearing the first counseling by the State
CGovernment s/ Union Territories would be
conpl eted. ™

On 9th August, 2004, it was directed that in whichever State, the first
counseling of the State quota seats in Government Medical Colleges is not
conplete, it shall positively be conpleted by 20th August and | atest by 21st

August, 2004, the seats of all India 15%that may becone available as a

result of such counseling, shall be intimated to the DGHS, further directing
that all India 15% quota would not revert back to the State quota till further
orders, despite the fact that the second counseling of the all India 15%

guota may have been already over, its |last date being 8th August, 2004.

On 31st August, 2004, it was noticed that out of 93 medical colleges
participating and contributing to 15% all |ndia Medical quota, 15 coll eges
had not supplied the requisite information and |ikew se out of 25 denta
col l eges, five colleges had not supplied the said information. These

coll eges were directed to supply the requisite informati on on that very day
by 9.00 pmto the DGHS. The requisite informati on was supplied as

noticed in the order dated 1st Septenber, 2004. CQut of 1550 MBBS seats,
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122 seats had fallen vacant and out of 144 seats in dental colleges, 38
seats had fallen vacant. As a special case and without it being treated as
a precedent, the court permitted a limted continuation of the second
counseling so as to nminimze the hardship to the students but not
permitting the continued second counseling to everyone but limting it in
the manner stated in the order as under
"The continued second counseling would be
confined to only those, as per nerit, who have not
al ready been admitted in MBBS Course in any of
the CGovernment Medical College in the country.
If a student has already been admitted there
woul d be no question of such a student being
permtted counseling again so as to change the
nedi cal college with a viewto get adm ssion in
sonme ot her nedical college. The students who,
as a result of the counseling already held, have
taken admi ssion inDental Colleges woul d,
however, be permitted to participate in the
counseling for getting a chance for adm ssion in
the MBBS ontheir nerit position. Further, as a
consequence, certain seatsin Dental Colleges
may fall vacant. They woul d be given as per
nmerit in the ranking in the Al India Quota. W
make it clear that those admtted in MBBS woul d
not be permtted to change the college. 'Those
who have taken admission in Dental Coll ege
woul d al so not be pernmitted to change one Denta
Col | ege to anot her Dental College. ~ The
i nformati on about continued counseling woul d be
given to all concerned by publication in electronic
and print media by DGHS. The conti nued
counsel i ng must be over by 8th Septenber, 2004.
The students rmust join by 13th Septenber, 2004.
It is necessary to adhere to this -schedule so that
the remaining unfilled seats canrevert and be
filled by the State and only bare mnimum nunber
of seats may | apse. The States shall also take
timely action so that the seats to a great extent
may not | apse and all the adm ssions and joining
by students are over by 30th Septenber, 2004.
We nake it clear that under no
circunmstances, we are inclined to extend the date
beyond 30th Septenber, 2004. The order shal
not be treated as a precedent so as to open
fl oodgates of litigation in other cases in the
country.
To consider the issue of further directions
for the next academ c year, list the matter on 5th
Oct ober, 2004."

The aforesaid direction did not undo injustice to all the students
because we permitted only limted counseling but it was necessary to
adopt that course in larger interests of students and nedical education as
by reopening the entire counseling, there would have been consi derabl e
amount of delay in commencenent of course in various colleges. The

admi ssion process could have gone on till end of the year and that is why
perm ssion was granted for only linited counseling.

Having regard to the utter chaos and confusion mainly on account of

non- adherence of the tine schedule, we pernmitted parties to file
suggestions so that directions could be issued to streamine adm ssions
fromthe next year. The suggestions have been filed by the Mnistry of
Heal th, Governnment of |ndia, Medical Council of India and sone individua
parents. W have heard M. Mhan Parasaran, |earned Additiona

Solicitor General, appearing for the Central CGovernnent, M. Vivek
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Tankha, Advocate who placed before us the point of view of students and
nedi cal coll eges, M. Maninder Singh, Advocate representing Mdica
Council of India (M), M. A K Ganguly for Wst Bengal CGovernnent and
M . M nocha-i n- person
It is a matter of anguish that despite various decisions of this Court
and | ayi ng down of time schedule for conpletion of adm ssion process, the
time schedul e has not been adhered to at various stages by various
authorities resulting in otherw se avoi dabl e discontentnent and hardship to
the candi dates. The observance of the tine schedule is paranount for
effective utilization to All India Quota of nedical and dental seats. The
denial of a seat in college of choice on the basis of one’s merit position
| eads to frustration and results in injustice to the young students. The
admi ssion to a professional course based on nerit position is paranount
for the career of a student. The om ssion and comission in respect of
admi ssions this year, as is evident fromorders aforenoted, adversely
affected the career of neritorious students in their not getting adnmission in
the college of their choice. Any frustration and feeling of injustice at an
i mpr essi onabl e age at which the students conpete in Al India Conpetition
is neither desirable fromthe point of view of either the young students nor
for country s future. W are concerned with the career of those bright
candi dat es who conpete in_a tough all India conpetition. |In this
background, it is necessary to exanmi ne the acts of om ssion and
conmi ssion at various-levels, the suggestions that have been made and
subm ssions put forth, to consider the issuance of directions for
stream i ni ng adm ssions fromthe next academ c year in MBBS/ BDS
cour ses.

In Medical' Council of India v. Madhu-Singh & Os. [(2002) 7 SCC
258], while making it clear that no admi ssions can be granted after the
schedul ed date, which essentially should be the date for comrencenent
of the course, MCl was directed to ensure that the exam ning bodies fix a
time schedul e specifying the duration of the course, the date of its
comencement and the |last date for adnmission. It was further directed
that different nodalities for adni ssion can be worked out and necessary
steps |i ke holding of examination if prescribed, counseling and the |ike
have to be completed within the specified tine and no variation of the

schedul e so far as adm ssions are concerned shall be allowed. In case of
any deviation by the institution concerned, action as prescribed shall be
taken by MC

The Mnistry of Health of Family Welfare, Governnent of India
convened a neeting of the State Health/Medical Education Secretaries
and the Vice-Chancellors of the universities of health sciences and as a
result of discussion issued a directive dated 14th My, 2003 to the
Secretaries of Health and Medi cal Education in all the States and Uni on
Territories and to all universities awardi ng nedi cal/dental degrees |aying
down the policy guidelines on admi ssion of students and other allied
matters, inter alia, having regard to the decision in Madhu Singh’ s case
(supra), laying down the schedule for conpletion of the various stages of
adm ssi on process, comenci ng of academ ¢ session and cl osure of
admi ssions in courses of nedicine and dentistry to be applicable to al
nedi cal and dental colleges in the country fromthe academ ¢ session
2003-04 onwards. Al State Governnents, universities, nedical and dental
institutions in the country and any other authorities concerned were
directed to strictly abide by the time frame for conpletion of each of the
stages of admi ssion process indicated in the time schedule. It al so
directed that neither any student shall be admitted in any course of
nedi cine or dentistry after expiry of the | ast date prescribed for course of
admi ssion in that course nor any university shall register any such
admi ssi on sought to be made. The State Governnents were directed to
take all necessary steps to prevent deviation fromthe prescribed schedul e.
The directive dated 14th May, 2003 al so stipulates the cancell ation of
adm ssion granted after the | ast date of closure of adm ssion and warns
the candi dates of the consequences of taking adm ssion after the |ast date
for closure of admissions. Paragraphs 8.4 and 8.5 of the directive read as
under
"8.4 In exercise of the powers conferred by the
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Hon’ bl e Suprene Court, the Medical Council of
India or the Dental Council of India may direct
that any student identified as havi ng obtained
admi ssion after the |last date for closure of

admi ssion be di scharged fromthe course of

study; or any nedical or dental qualification
granted to such a student shall not be a

recogni zed qualification for the purpose of the

I ndi an Medi cal Council Act, 1956 or the Denti st
Act, 1948, as the case may be. The Institution
whi ch grants adm ssion to any student after the

| ast date prescribed for the sane shall al so be
liable to face such action as may be prescribed by
MCI or DCl.

8.5 The Tinme Schedul'e for conpletion of the
adni ssion process as in the Annexure shall also
be printed in the Bulletin of Information for the
candi dates or the Prospectus for adm ssion to the
concerned course. _The candi dates shall be
clearly warned of the consequences of taking

adnmi ssion-in any institution after the | ast date for
cl osure of adnissions.”

www.ecourtsindia.com

The tinme schedul e for conpletion of the adm ssion process for
nedi cal and dental courses is as under

www.ecourtsindia.com

"Schedul e for

Admi ssi on

First MBBS/ BDS Course
Post gr aduat e Cour ses
Super

Speciality

Cour se

Al India
Quot a
State
Quot a
Al India

Quot a
State Quota
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Conduct of Entrance
Exami nati on:

Mont h of

May

Mont h of

May

2nd Sunday

of January

Md Jan. To

M d- Feb.

May- June

Decl aration of Result of
Qual i fyi ng Exam

/ Ent rance Exam

By 5th June

By 15th June

3rd Week of

Feb.

By 28th

February

By 30th June

1st round of counseling/
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admi ssi on:

20th to 29th

June

To be over

by 17th

July

5th March to

22nd March

To be over

by 25th Apri

To be over by

25th July

Last date for joining the
allotted Col |l ege and
Cour se:

18th July @

29th July

7th April

1st May

31lst July

2nd round-of counseling
or allotment of seats
fromWiting List:
01st August

to 08th

August

25th to 28th

August

No 2nd

Counsel i ng

No 2nd

Counsel i ng

No 2nd

Counsel i ng

Last date for joining for
candi dates allotted
seats in 2nd round of
Counseling or fromthe
WAi ting List:

22nd August

(Seats

vacant after

this date will

be

surrendered

back to the

St at e/

Col | eges)

30t h

August

After 7th

April,

vacant

seats will

st and

surrendered

back to the

St at es/

appl i cabl e

Not

applicabl e
Comrencenent of
academ c session:

Thisisa True Copy of the court records ontine. Authenticated @ hittps:/feCourtsimdia.com/c/SCINO10144352004 /truecopy/order-7.pdf




www.ecourtsindia.com

www.ecourtsindia.com

I=
<}
C
ol
i<}
=
(2]
i
=
3
<}
o
o

www.ecourtsindia.com

www.ecourtsindia.com

http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 7 of 16

Bet ween 0Ol1lst August to
31st August

02nd May

0l1lst August

Last date up to which
students can be

adnm tted agai nst
vacanci es ari sing due
to any reason :

30t h Sept enber

31st May

30th

Sept enber

NOTE : @Head of the Colleges should intimate the vacanci es existing
after 18th July in respect of the Al India Quota of seats to the
DGHS | atest by 25th of July."

Ref erence may al so be nade to notification dated 25th February,
2004 issued by the Medical Council of India in exercise of the powers
conferred by Section 33 of the Indian Medical Council Act, 1956 (for short,
"the Act’) with the approval of the Central Governnent, making the
"G aduat e Medi cal Education (Amendment) Regul ations, 2004, |aying
down the tinme schedul e for conpletion for adm ssion process for first

MBBS course. It is on sane lines as the aforequoted time schedule. Tine
schedul e (Appendi x-E) to the regul ation reads as under
" APPENDI X- E

TI ME SCHEDULE FOR COVMPLETI ON OF THE ADM SSI ON PROCESS
FOR FI RST MBBS COURSE

Schedul e for Adnmission Seats filled up by Central Seats filled up by
Govt. through Al India The State Govts./
Entrance Exami nation I nstitutions

Conduct of Entrance Exam nati on Month of My Mont h of May
Decl aration of Result of Qualifying Exam/

Entrance Exam By 5th June By 15t h June

1st round of counseling/admi ssion : To be over by 30th June To be over by 25th July

Last date for joining the allotted College Wthin 15th days fromthe 31st July
And Course : date of allotment of seats

2nd round of counseling for allotnent of To be over by 8th August Up to 28th A
ugust

seats fromWiting List

Last date for joining for candidates allotted Wthin 15 days from the 31st August

Seats in 2nd round of counseling fromthe date of allotnment of seat
Waiting List (Seats vacant after 22nd
August will be surrendered
Back to the States/Colleges)
Commencenent of academ ¢ session : 1st of August
Last date up to which students can be admitted 30t h Sept enmber”

Agai nst vacancies arising due to any reason :

In various States, the first counseling and adni ssions in respect of
State quota seats was not over, many States had not even conmenced
the process even though second round of counseling for allotnment of seats
fromwaiting list for All India Quota becom ng vacant, as a result of
candi dates getting adm ssion under State quota, was to conmence on 1st
August, to be conpleted by 8th August. The effect of the aforesaid inaction
and al so not sending tinmely intimation to DGHS is to deprive those who are
high up in the nmerit list of Al India Entrance Exanination and waiting to get
admi ssion in such vacated seats which otherwi se woul d revert back to the
State quota. The result is to effectively reduce 15% All India Quota and
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increase State quota seats. Directions that were issued to get requisite
i nformati on fromvarious States in respect of holding of counseling, and
reporting of vacant seats to DGHS for admi ssions for 2004-05 have been
earlier noticed. As stated above, despite such directions full and conplete
justice could not be neted out to all meritorious students regarding college
of their choice as per their position in the nmerit list, on account of the tine
frane and its all India consequences on adm ssions and the possible result
of extending the adm ssions nuch beyond the schedule date contrary to
the aforesaid statutory regulations and resulting in grant of m dstream
adnmi ssions. To an extent possible, the seats of Al India Quota shoul d not
revert to State Quota. It was brought to our notice that in some cases
deliberately the time schedule is not adhered to so that nore nunber of
seats may revert to State Quota. |If that be so, we deprecate the practice
with a fond hope that such a practice would be discontinued failing which
persons responsi ble therefor will have to face the consequences. The tota
inmpartiality is the need of the tinme and not the so-called loyalty to the
State.

The academ c session commences between 1st August and 31st
August ‘and the | ast date for joining MBBS/ BDS courses is 30th August.
However, 'students can be adnmitted agai nst vacancies arising due to any
reason by 30th Septenber. ~The date 30th Septenber is not for norna
adnmi ssion but is to give opportunity to grant adm ssions agai nst stray
vacanci es. The adherence to the tinme schedul e by everyone is paranpunt
for the timely grant of adm ssions, comrencenent of academ c session

and for closure of 'the adm ssions after 30th Septenber each year. In fact,

the tinmely hol ding of 10+2 examinati on and declaration of its results is also
of paranount inportance for the entire adm ssion process. |If the results of
CBSE or ot her equivalent exanination are not declared well before the
commencement of first round of counseling/adnission of Al India Quota

seats, i.e., 20th June, it is likely to adversely affect the candi dates who may
ot herwi se be toppers in the Al India Entrance Examination. A candidate

may be in the first 200 position, out of about 2,00,000 candidates in the
nerit ranking but if the results of his qualifying exam nation of CBSE or its
equi val ent are not available to himor to DGHS responsi bl e for counseling,
the candi date woul d | ose chance to get admi ssion in college of his choice
despite his nerit position

Government of India has suggested that for effective inplenmentation

of schene for allotnment of 15%all India seats for nedical and denta
colleges, it is inperative that all participating State and Union Territory
Boards of Secondary Education nust declare 10+2 result well i'n advance,

at |l east one week before start of first round of counseling. This suggestion
was given as West Bengal Secondary Education Board did not declare
10+2 exam nation result of their candi dates before start of first round of
counseling of 15% All India Quota during 2003 and 2004. Due to non-
declaration of result, a couple of candidates qualifying in CBSE nerit list
could not appear in the first round of counseling. In this conmpetitive world,
real struggle of students for their career, in alnost all the fields, starts after
passi ng 10+2 exam nation. The results of this exam nation is inportant for
al nost all conpetitions. Therefore, the tinely holding of these
exam nations and tinmely declaration of result is of utnost inportance, i'n
particular, by all participating States and Union Territories in All India
Entrance Exami nation for medical and dental seats. It is inperative that
the CBSE or equivalent results are declared and the mark-sheets are
made available to the candidates not |ater than five days before the
commencenent of first round of counseling. |In other words, the nmark-
sheet shall be nmade available to the candi dates by 15th June. A candidate
may have to travel |ong distance to participate in the counseling which
conmences at Del hi from 20th June. 1In response to directions of this Court
suggesting tinmely hol ding of 10+2 exam nation by all States/Union
Territories so that the results thereof are not del ayed beyond 10th June, at
| east fromthe year 2005, the only State Government which has put forth
difficulties in so doing is the State of Wst Bengal

The West Bengal Council of H gher Secondary Education has stated
that Schedul e for 2005 exam nations has al ready been announced on 27th
July, 2004, according to which, the theory exam nation for higher
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secondary conclude on 11th April, 2005 and it takes three nonths
therefromto publish the results. As per this schedule, the results would be
declared by 11th July, 2005. It also states that if the dates for board
exam nation for class Xl are advanced, the students will face nental
trauma due to | ack of preparation. W are not suggesting the
advancenent of the date for the year 2005 for hol di ng board exam nation
for class XIl. By maintaining the dates already fixed, if not the result of al
students, at least the results of those who participate in the All India
Entrance Examination and are in high nerit ranking can be declared and
mar k- sheets made available to them by 15th June so as to enable themto
participate in the first counseling in Al India Qiota. Going by the past
figures, the candidates requiring such facility may be only about 100. Only
the candidates in the nmerit list up to 2500 may need such a facility and
cooperation fromthe State Authorities. Fromthe year 2006, the State
CGover nrent / West Bengal Council of Hi gher Secondary Educati on shal
arrange its affairs in such a manner that the exaninations are held tinely,
results are declared by 10th June and mark sheets nmade available to the
students by 15th June.. The other States/Union Territories would ensure
decl aration of result by 10th June and availability of mark sheet to the
students by 15th June fromthe acadenic year 2005.

Anot her  connected aspect is declaration of result of qualifying
Exami nati on/ Entrance Exami nation for State quota seats. The State
Covernments, as per the time schedule are required to declare the said
results by 15th June of every year. The tinely declaration of result wll
enabl e the students to take a decision about participation in Al India
counseling or State counseling. The Central Governnent has rightly
poi nted out that due to | ate declaration of result of State |evel entrance
exam nation, candi dates and their parents travel fromall over the country
to participate in Al India Quota Counseling which is conducted in Del hi and
then travel to allotted nedical/dental colleges. Later on, if the candidates
get admission in the colleges of their choice in their respective States
through State counseling, they have to travel back to the college allotted
through All India Quota to get their college |eaving certificate and ot her
document s which are deposited withallotted college before joining the
State college. By timely declaration of the results of the State |eve
entrance exam nation i.e. by 15th June, which is before the start of Al India
Quota counsel ing, candi dates and their parents can be saved from facing
undesi rabl e hardshi ps.

W see no reasons for non-observance of the time schedul e which
has been provided after discussion with all the States’ functionaries. The
Chi ef Secretaries and Head of concerned M nistries/Departnents in
participating States/Union Territories shall file affidavits before this Court
within four weeks placing on record tinme table in regard to holding of State
exam nation and declaration of results thereof on or before 15th June,
2005.

For utilisation of Al India Quota toits fullest extent, another vita
stage of adm ssion process is tinely reporting to DGHIS by Deans or any
ot her authority whatever be the designation responsible for giving
information as to the joining and/or non-joining of students after first round
of counseling/adm ssion of the State quota seats. The counseling for
all ocation of seats of Al India Quota is conducted by DGHS at Del hi. <The
reporting to be made to DGHS has to be sincere and accurate as w ong
reporting has chain reaction. As per tine schedule, the first round of
counseling for State Quota is to be over by 17th July.  There is no reason
why this tine schedule shall not be adhered to. After this counseling, the
| ast date for joining the allotted college and course under State Quota is
29th July. The object of the admi ssion and |ast date of joining college in
State Quota before the start of second round of counseling or allotnent of
seat fromwaiting list in All India Quota clearly is that the correct factua
position as to the availability of the seats ought to be known to the DGHS
before start of second round of counseling. |If it is not done, nunber of
seats would be lost to the nerit ranking candidates fromAl | India Entrance
Exam nation. They, though otherw se entitled, would be deprived of those
seats and to that extent Al India 15 per cent quota would stand reduced.
Such seats get reverted to State quota for no fault of the candi dates on Al
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I ndia Quota, thus, reducing the All India Quota and increasing the State
Quota. The Head of the Colleges are required to intimte their vacancies
existing after 18th July in respect of Al India Quota seats to the DGHS by
25th July. This gives about a week to the DGHS before it starts second

round of counseling on 1st August. This year (2004) it was found that the
time schedule in this regard by nost of the States, was not conplied. As

per Appendi x-E to the notification dated 25th February, 2004, the first round
of counseling/adm ssion of seats filled up by State Governments/Institution
is to be over by 25th July. For State Quota seats, one week after

conpletion of first round of counseling to join the allotted college is
sufficient. The date 29th July, nentioned in the time schedul e attached to
the directive dated 14th May, 2003 shall be suitably changed and the date
25th July shall be nmentioned to make it consistent with the date nentioned

in the notification dated 25th February, 2004. The intimation is required to
be sent to the DGHS well before the commrencenent of second round of

Al India Quota counseling by it. The details about the vacancy position
shal | be signed/counter signed by three top functionaries responsible for

adm ssion of State Quota seats.

To an extent possible, all possible facilities shall be afforded to
students ‘and their parents. -Due advantage can be taken of advanced I|.T.
technol ogy. In respect of counseling of All India Quota seats conducted by
the DGHS at Del hi, with the advancenent of |IT technology, it should be
feasi ble to conduct counseling of outstation students by availing the
facilities of video conferencing, It seens that every State capital has the

facility of video conferencing. The use of this facility would save tine and
noney of not only the candidates and their parents but in the long term it
may be beneficial to the DGHS as wel |l . Counseling by the video

conferencing can conmence fromthe year 2005, making a begi nning from

20t h June, 2005. Before issue of directions in this regard, we deemit

proper to direct that this aspect be exam ned first by the Mnistry of Health,
the DGHS and the States/Union Territories officers in consultation with the

of ficers of National Informatics Centre (NIC) and a report filed thereafter in

this Court. Final directions will be'issued on consideration of the report.
We may al so note suggestions of M. Arun Mnocha, father and | ega
guardi an of one of the students that intake of All India Quota shall be

i ncreased from15%to 20% and t he nunber of candi dates to be placed on
waiting |ist deserves to be increased frompresent 70%to 100% so that in
case of availability of seats, the sanme may not go waste and the

candidates on nmerit list are in a position to utilize'the Al India Quota to the
fullest extent. According to him having regard to the fact 'that many seats
in medical and dental course, though existing as having been enhanced

many years earlier, were not taken into consideration while working Al

I ndia Quota of 15% and the original direction in Dr. Pradeep Jain’s case
(supra) was of 30%reduced later to 15%in case of Dr. Dinesh Kumar’'s

case and Post-graduate seats having been increased from25%to 50%

and two decades having passed, the Al India Quota deserves to be

increased. W have no difficulty in accepting the suggestion regarding
increase of waiting list from70%to 100% since its only effect is alittle
addi ti onal paper work for the DGHS, wi thout any adverse effect on

anybody and possibly the advantage may be to nore nunber of

candi dates as per their merit position depending upon the avail abilityof
seats. Regarding the suggestion for the increase of intake from15%to

20% we are of the viewthat it deserves to be first exam ned by the Centra
CGovernment and the DGHS in consultation with States/Union Territories

and report filed in this Court within four nonths so that the issue can be
exam ned with reference to adm ssions to be made for Al India Quota from
the acadeni c year 2006-07.

Yet another issue is about not taking into consideration, for
determining All India Quota, those seats which are created under Section
10-A of the Act. In the wit petition, nunber of seats which were not taken
into consideration have been nentioned. According to MCl, only seats
recogni zed under Section 11 are taken into consideration and not seats
whi ch are permtted under Section 10-A of the Act. For deciding this issue,
it is necessary to examine the provisions of the Act and the Regul ati ons
i ssued thereunder. Another connected issue also is regarding the
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establ i shnent/renewal granted to nedical and dental colleges including

grant of permission to increase intake of the students. There is also the

i ssue about the allocation of seats in respect of which, the letter granting
permi ssion is issued as per time schedule by the Central Governnent by

15th July.

£ Section 10(A) of the Act which was inserted by the Indian Medica
3 Counci| (Amendnent) Act, 1993 (Act 31 of 1993) with effect from 27th
% August, 1992, nmamkes it inperative to seek pernission for establishnent of
o) a new nedi cal college, new course of study. |In view of this Section, with
3 effect from 1st June, 1992 prior permission is necessary. Section 10(A),
] inter alia, provides that notw t hstandi ng anything contained in the Act or
§ any other law for the tinme being in force\027
(a) no person shall establish a nedical college; or
(b) no medical college shall\027
(i) open a new or hi gher course of study or

training (including a postgraduate course of
study or training) which would enable a
student of such course or training to qualify
hi nsel f flor the award of any recognized

nmedi cal qualification; or

(ii) increase its admi ssion capacity in any
course of study or training (including a

post graduat e course of “study or training),
except with the previous pernission of the
Central Government obtained in

accordance with the provisions of this

secti on.

www.ecourtsindia.com

Section 10-A (2) (a) provides that every person or nedical college

shal |, for the purpose of obtaining perm ssion under sub-section (1) submt
to the Central CGovernnent a schene-in accordance with the provisions of

cl ause (b) and the Central Governnent shall refer the schene to the

Council for its reconmendations.

Along with Section 10-A, clause (fa) was also inserted in Section 33

to enpower MCI to nmake regul ations to provide for the formof the

schene, the particulars to be given in such schene, the nanner in which

the schene is to be preferred and the fee payable with the schene under

cl ause (b) of sub-section (2) of Section 10-A

Section 11(1) of the Act, inter alia, provides that medica

qualifications granted by any University or nedical institution in India which
are included in the First Schedule shall be recogni sed nedica
qualifications for the purposes of this Act. Section 11 (2) provides that any
University or nmedical institution in India which grants a nedica
qgualification not included in the First Schedul e may apply to the Centra
CGovernment to have such qualification recognised, and the Centra
Government, after consulting Council, may, by notification in the Oficia
Gazettee, anmend the First Schedule so as to include such qualification
therein, and any such notification may al so direct ‘that an entry shall ‘be
made in the last columm of the First Schedul e agai nst. such nedi ca
qualification declaring that it shall be a recognized nedical qualification
only when granted after a specified date.
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In exercise of the powers conferred by Section 10-A read with

Section 33 of the Act, the MJ nmde the establishment of new nedica

col | eges, opening of higher courses of study and increase of admi ssion

capacity in Medical College Regulation, 1993. The Regulations, inter alia,
provided as a qualifying criteria that the eligible organization shall abide by
I ndi an Medi cal Council Act, 1956 as nodified fromtine to tine and the
regul ati ons franed thereunder and shall qualify to apply for permission to
establ i sh new nedical colleges only if the conditions therein are fulfilled.
One of the conditions is that Essential Certificate regarding the desirability
and feasibility of having the proposed medi cal college at the proposed
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| ocation has been obtained and that the adequate clinical material is
avai | abl e as per Medical Council of India requirenents has been obtained

by the applicant fromthe respective State Governnent or the Union

Territory Admi nistration. It also provides that the applicant owns and
manages a hospital of not |ess than 300 beds with necessary

infrastructural facilities and capabl e of being devel oped into a teaching
institution as prescribed by the Medical Council of India, in the vicinity of
proposed nedi cal college. The MIl has al so nade the Establishnent of

Medi cal Col | ege Regul ations, 1999 in exercise of powers conferred by

Section 10-A and Section 33 of the Act, inter alia, prescribing the form of
Essentiality Certificate as a qualifying criteria to make application for
perm ssion to establish a medical college. These Regulations stipulate

that Essentiality Certificate in Form2 regarding No objection of the State
CGovernment/ Uni on Territory Administration for the establishnent of the
proposed nedi cal college at the proposed site and availability of adequate
clinical material as per the council regulations, have been obtained by the
person fromthe concerned State Government/Union Territory

Admi ni stration. ~The Form of Essentiality Certificate requires a Certificate
fromthe Conpetent Authority to the follow ng effect

"It is certified that:-

(a) The applicant owns and manages a 300
bedded hospital which was established in

\ 005\ 005\ 005\ 005\ 005

(b) it is desirable to establish a nedical college
in the public interest.

(c) Est abl i shrent ~of a medi cal coll ege at
\ 005\ 005\ 005\ 005\ 005\ 005. by (the nane of
Society/ Trust) is feasible.

(d) Adequate clinical material as per the
Medi cal Council of India nornms is avail able.

It is further certified that in case the
applicant fails to create infrastructure for the
nedi cal coll ege as per MCl norns and fresh
adni ssions are stopped by the Centra
Covernment, the State Governnent shall take
over the responsibility of the students already
admitted in the College with the perm ssion of the
Central Governnent."

The tinme schedule for the receipt of applications for establishnent of
new medi cal col |l eges and processing of the applications by Centra
Government and the Medical Council of India is fixed under the schedul e
to 1999 Regul ations. The said schedule is as under:-

" SCHEDULE FOR RECEI PT OF APPLI CATI ONS FOR
ESTABLI SHVENT OF NEW MEDI CAL COLLEGES AND
PRCCESSI NG OF THE APPLI CATI ONS BY THE CENTRAL
GOVERNMVENT AND THE MEDI CAL COUNCI L OF | NDI A

St age of Processing

Last date

1

Recei pt of applications by the Central Govt.
From 1st August to

31st August (both

days inclusive) of

any year

2.

Recei pt of applications by the Ml from Centra
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CGovt.

30t h Sept enber

3.

Recomrendati ons of Medi cal Council of India to
Central Governnent for issue of Letter of I|ntent
31st Decenber

4,

| ssue of Letter of Intent by the Central Governnent
31st January

5.

Recei pt of reply fromthe applicant by the Central
CGovernment requesting for Letter of Perm ssion
28t h February

6.

Recei pt of Letter from Central CGovernment by the
Medi cal Council of India for consideration for issue
of Letter of Perm ssion

15t h March

7.

Recomrendations of Medical Council of India to
Central Government for issue of Letter of

Per m ssi on

15t h June

8.

| ssue of Letter of 'Perm ssion by the Centra

Gover nmrent

15th July

www.ecourtsindia.com
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Note: (1) The i nformati on gi ven by the applicant in Part-1 of
the application for setting up a medical college

that is information regardi ng organi zati on, basic
infrastructural facilities, nmanagerial and financia
capabilities of the applicant shall be scrutinized by
the Medi cal Council of India through an inspection

and thereafter the Council may recomend issue

of Letter of intent by the Central Governnent.

(2) Renewal of perm ssion shall not be granted to a
nedi cal college if the above schedul e for opening

a nedi cal college is not adhered to and

adni ssions shall not be made without prior

approval of the Central CGovernnent."
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According to Regulation 8 (3) of 1999 Regul ations, the pernmission to
establish a nedical college and adnmit students nmay be granted initially for
a period of one year and nay be renewed on yearly basis subject to
verification of the achievenents of annual targets. It shall be the
responsibility of the person to apply to the Medical Council of India for
purpose of renewal six nonths prior to the expiry of the initial perm ssion
This process of renewal of permission will continue till such tinme the

est abl i shnent of the nedical college and expansi on of the hospita
facilities are conpleted and a fornmal recognition of the nedical college is
granted. Further adm ssions shall not be nmade at any stage unless the
requi rements of the Council are fulfilled. The Central CGovernnent may at
any stage convey the deficiencies to the applicant and provide him an
opportunity and time to rectify the deficiencies.

It cannot be doubted that proper facilities and infrastructure including
teaching faculty and Doctors is absolutely necessary and so al so the
adherence to tine schedule for inmparting teaching of highest standards
thereby naking available to the community best possible medica
practitioners. It cannot be said that such facilities are not insisted upon for
Section 10-A seats. No instance has been brought to our notice where
Section 10-A seat in a Governnent college has not been recogni zed under
Section 11. The Al India Quota seats are applicable only to Governnent
colleges. |In many colleges, full-fledged seats for all intent and purposes in
so far as medi cal education is concerned, whether in a new nmedica

www.ecourtsindia.com
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coll ege or increase intake in an existing college, are continuing as 10-A
seats. Prima facie, we see no reason why such seats shall not be taken
into consideration for calculating 15% share of Al India Qota. The 15%
quota seats get substantially reduced by not taking into account Section
10- A seats. W direct the Central CGovernnent, DGHS and MCl to

exam ne this aspect in detail and submt a report, on consideration whereof
we would finally decide the matter regarding inclusion of Section 10-A
seats for working out 15% All India Quota.

The tine schedul e for post-graduate and superspeciality course

adni ssions may al so be noted as under

"TI ME SCHEDULE FOR POSTGRADUATE AND

SUPERSPECI ALI TY COURSES ADM SSI ONS

Schedul e for adm ssion
Post gr aduat e Cour ses
Super-speciality

Cour ses

Al India Quota
State Quota

Conduct of entrance
exam nation
2nd Sunday of
January
M d- Jan
M d- Feb.
May -
June
Decl aration of result of
qual i fyi ng exam
3rd week of Feb.
By 28th
February.
By 30th June
1st round of
counsel i ng/
admi ssi ons
5th March to 22nd
Mar ch.
To be over by
25th April.
To be over by
25th July
Last date for joining
the allotted coll ege
and course
7th April.
1st May.
31st July.
2nd round of
counsel ing or
all otnent of seats from
waiting list.
No 2nd counseling
No 2nd
counsel i ng
No 2nd
counsel i ng
Last date for joining for
candi dates allotted
seats in 2nd round of
counseling or fromthe
wai ting list.
After 7th April

Thisisa True Copy of the court records ontine. Authenticated @ hittps:/feCourtsimdia.com/c/SCINO10144352004 /truecopy/order-7.pdf




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 15 of 16

vacant seats wl |l
stand surrendered
back to the
states/col | eges
Not applicabl e

Last date up to which
students can be

adm tted agai nst
vacanci es ari sing due
to any reason

31st May.

30t h Sept enmber "

£ Not applicable

8 Conmencenent of
% acadeni ¢ session
@ 2nd May

3 1st August

o

(]

Havi ng regard to the professional courses into consideration, it

deserves to be enphasi zed that all concerned including Governnents,

State and Central both, MCI/DCl, colleges, new or old, students, Boards,

uni versities, examning authorities etc. are required to strictly adhere to
ti me schedul e wherever provided for; there should not be m d-stream

admi ssion; admi ssion should not be in excess of sanctioned intake

capacity or in excess of quota of any one, whether Stare or Managenent.

The carrying forward of any unfilled seats of one academ c year to next
acadeni c year is also not permissible

Before we come to matter of issue of directions, some other smal

aspects may al so be considered. Al seats under All India Quota deserve

to be fully disclosed and published by a date to be specified by the DGHS
so that at a glance, if required, it may be possible to verify whether the said
guota has been correctly worked out or not.” The States shall file
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the Principal/Director or Head of the medical institution by whatever nane
call ed and by Vice-Chancellor. The recalcitrant States, particularly officers
personally will have to face consequences.

% conpliance report in regard to adnmissionwith the DGHS about annua

g admi ssions indicating adherence to the schedule and the seats taken into

£ consi deration for working out Al India Quota and giving details of other

5 seats. The conpliance report shall give details of filling up of seats with
§ nanes of students admitted and dates of admi ssion. 1t shall be signed by

It was suggested by M. Tankha that MCI/DCl and al so col |l eges shal

be made answerable to a hi gh-powered Conmittee which nmay be directed

to be constituted for not following a fair and transparent procedure in its
duties and obligation including carrying out inspections and sendi ng
reports by MCI/DCl to the Central Government on the basis whereof 'the
requisite recognition is granted and to also | ook into other nedica

adm ssions related matters and matters relating to establishnment of

nedi cal coll eges and increase of intake etc. Various petitions are pendi ng
in this Court where grievance have been nmade in regard to inspections
carried out by MCI/DCl and ot her aspects pointed out by |earned senior
counsel . The suggestion nmade about constituting a body |ike QOrbudsnman

to which above authorities may be answerabl e deserves to be exam ned in
depth by Mnistry of Health and a report submtted to this Court.

www.ecourtsindia.com

Having regard to the aforesaid, we issue the follow ng directions:-

1. Al participating States and Union Territories, Board of Secondary
Educati on shall declare 10 + 2 result by 10th June of every year and
nake avail able the marksheet to the students by 15th June.

The aforesaid condition would not apply to Wst Bengal for the year
2005. As already noticed, the West Bengal would nake available to
the concerned students the marksheets by 15th June, 2005
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Heads of Boards woul d be personally liable to ensure conpliance.

2. The tine table nmentioned in Notification dated 25th February, 2004
shal |l be strictly adhered to by all concerned including States and

Union Territories and results of State Medical/Dental Entrance

Exam nation shall be declared before 15th of June.

3. The States/Union Territories shall conplete the adm ssion process
of first round of State Level Medical/Dental College adm ssion by

25th July i.e. a week before start of second round counseling or

al lotment of seats under Al India Quota. The correct vacancy

position shall be intimated by the Chief Secretary to the DGHS by

26th July. It shall be verified by the Head of the Institution/or Head of
the Medical Institution/Health Departnent in the State.

4, It shall be the responsibility of all concerned including Chief
Secretaries of each State/Union Territories and/or Health

Secretaries to ensure conpliance of the directions of this Court and
requisite tine schedule aslaid down in the Regul ati ons and non-
conpl i ance woul d nake themliable for requisite pena

consequences.

5. Al seats in Al India Quota nust be fully disclosed giving details of
the date of ‘recognition/renewal to DGHS before a date to be notified

by DGHS and the sane shall be duly published.

6. By 31st COctober, the State through Chief Secretaries/Health
Secretaries shall file a report in regard to adm ssions with the DGHS

gi ving details about the adherence to a time schedul e and adm ssi on
granted as per the /prescribed quota. The recalcitrant States,

particularly officers personally will have to face consequences for
vi ol ati on.
7. The DGHS shall file by 31st January, 2005 report in regard to

feasibility of conducting counseling through the process of video
conf er enci ng.

8. The DGHS shall file report within three nonths on the aspect of
Section 10-A seats being subjected to 15 per cent Al India Quota

and about the increase of the quota from 15 per cent to 20 per cent.

9. The DGHS shall also file a report within three nmonths on the aspect
of constitution of high-power Committee/ Orbudsnman

10. The seats allotted upto 15th July, shall also be subjected to
respective State Quot as.

11. If any private nmedical college in a given academ c year for any
reason grants admission in its nanagenent quota in excess of \its
prescri bed quota, the managenent quota for the next academ c year

shal |l stand reduced so as to set off the effect of excess adm ssion in
the managenment quota in the previous acadenmi c year

12. The tinme schedule for grant of admi ssion to postgraduate courses
shal | al so be adhered to.
13. For granting adm ssion, the nerit deternined by conpetitive

exam nation shall not be tinkered with by making a provision |like
grant of marks by nmode of interview or any other node.

14. time schedule for establishnment of new college or to increase intake
in existing college, shall be adhered to strictly by all concerned.
15. Ti me schedul e provided in Regul ations shall be 'strictly adhered to by

all concerned failing which defaulting party would'be |iable to be
personal |y proceeded with.

16. Copy of the judgment shall be sent to Chief Secretaries of al
States/Union Territories for conpliance.

List the case in 3rd week of February, 2005.
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