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CASE NO. :
Appeal (civil) 5368 of 2007

PETI TI ONER
Dir. SSC.T.1. for Med. Sci. & Tech. & Anr.

RESPONDENT:
M Pushkar an

DATE OF JUDGVENT: 23/11/2007

BENCH
S.B. Sinha & Harjit Singh Bed

JUDGMVENT:

JUDGMENT

[Arising out of ~SLP (Civil) No. 6619 of 2007]
S.B. SINHA, J

1. Leave granted.

2. A short question which arises for consideration in this appeal is as to
whet her the respondent herein had any |egal right for being appointed

agai nst the post of ‘three security guards advertised by the appellant \026
institute.
3. The basic fact of the natter is not in dispute. An advertisenent was
i ssued for appointnent to the post of security guards. There were three
per manent posts. The select |ist contained nanes of five candidates. The
nane of the respondent appeared at Sl. No. 4 therein. 1t was finalized on
11.04.2005. It had a validity period of one year i.e. upto 10.04. 2006.
Whereas two candi dates were offered appoi ntnments on 13. 04. 2005 and

5. 05. 2005, the third candi date was offered appoi ntnent on 13.06.2005. He
declined the sane. Respondent, however, for reasons best known to the
appel l ant, was not offered any appointnent. He filed a wit petition
guesti oni ng hi s non-appoi ntment on 12.12. 2005.
4. On or about 13.07.2005, however, a purported policy decision was
taken to contract out sone of the(services in a phased manner to nake the
adm nistration efficient and cost effective in the follow ng terns:
\023After detailed deliberations, it was resolved that

(i) a copy of the request sent to the Enpl oynment

Exchange, Thiruvanant hapuram may
si mul t aneously be circul ated/ posted by the

Institute to all the Enpl oyment Exchanges in

Keral a especially in case of direct recruitnment of

Group \026 D posts specifying the nunber of

candi dates to be sponsored for each post so as to

achieve a wider coverage; (ii) in the case of G oup

C and B Direct recruitment posts, paper

advertisenment shall, continue to be resorted in one

or two | eading newspapers and (iii) for tenporary
vacanci es/ | eave vacanci es of C eaning Attendants/

Security Quards, the external contract system

prevalent in BMI Wng may be extended to the

Hospital Wng also in a phased nanner.\024

5. A resol uti on was adopted by the Governing Body in a neeting held at
the Institute on 29.12.2005 in the follow ng terns:

\ 023We have been deliberating for quite sonetinme on

contracting out some of the services on a phased

manner to nake it nore efficient and cost

effective. It is noted that the security at BMI

W ng, Poojappura that was contracted out on a

trial basis has been found successful.

It was noted that at present there are 2 permanent
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vacanci es of Security Guards and 2 pernanent
posts of Drivers that are |ying vacant.

It was resolved to abolish these vacant posts and
services may be contracted out/ hired and ratify the
decision of the Director not to fill the two vacant
posts of Security Guards and Drivers on pernmanent
basi s.\ 024

6. A learned Single Judge of the H gh Court by a judgnent and order
dat ed 20.09.2006 inter alia opined:

\0235. | do not think that the petitioner has nmade out a
case for interference. No doubt, the petitioner
approached this Court on 12.12.2005. Ext. Rl(b)
decision is dated 29.12:2005. But, | do not think

that that is sufficient tooverturn the decision of the
managenent. The question as to which are the

posts to be filled up, is all a managenent deci sion
Odinarily, it is not for this Court to veto the

wi sdom of the enployer in regard to the posts

which are to be retained and posts which are to be
abol i shed. A decision to abolish a post cannot be
attacked by a person figuring in a rank list, unless,

no doubt, an extraordinarily case of malice or per

se arbitrary action is established. Apparently, the
respondents felt that the post need not be retained,
having regard to the advantages that would flow
fromcontracting of these services as also the

pecuni ary | oss that would otherwise flow It is
hard to characterize such a decision as arbitrary, as
sought to be shown in the Reply Affidavit. It is

settled law that a person in the rank list has no
| egal right to command the enpl oyer to appoint
him This is not a case where after having taken a

decision to fill up the posts, the respondent is not
of fering appointment to the petitioner. Ext. Rl(b)
is not chall enged by petitioner. (In such

circunstances, the Wit petition fails and it is
di smi ssed.\ 024

7. On an intra-court appeal preferred by the respondent herein fromthe
sai d judgnent and order, the Division Bench, however, reversed the sane,
inter alia, holding:

\ 023\ 0051 f the vacancy was abolished necessarily there

was no question of appointnent either on

substantial or on temporary basis. There is a

decision to fill it up on tenporary basis. Thus,

contract appoi ntment reveal the existence of the

vacancy. The 3rd anobng the vacancies notified

was one really intended to be filled up even on

13. 6. 2005 when the 3rd rank holder in the list had

been of fered appointnent. The deci sion contai ned

in Ext. RI(b) is the decision taken by the

Coverni ng Body. The petitioner/ appellant need

not chal |l enge the decision taken by the

CGover nent Body, when there is no decision in

Ext. Rl1(b) to abolish the post but only to fill up the

per manent posts on contract basis. Then, the next

person included in the list for regul ar appoint nent

has to be consi dered\ 005\ 024

8. Appel |l ants are, thus, before us:

9. M. L. Nageshwara Rao, |earned senior counsel appearing on behalf
of the appellants, subnitted that the Division Bench of the Hi gh Court
conmitted a serious error in holding that there was a vacancy on a
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temporary basis.

It was urged that keeping in view a nunber of decisions of this Court,
the i npugned judgnment is wholly unsustainable. Reliance in this behalf has
been pl aced on Shankarasan Dash v. Union of India [(1991) 3 SCC 47],

State of Bihar and Others v. MI. Kalinmddin and Gthers [(1996) 2 SCC 7]
and Punjab State Electricity Board and Ot hers v. Ml ki at Singh[(2005) 9
SCC 22].

10. M. P.S. Narasinha, |earned counsel appearing on behalf of the
respondent, on the other hand, would subnmit that the institution had four
departrments. In some of the departnents a policy decision to contract out

the services was taken; but, so far as the department in which the respondent
was to be appointed, no policy decision had been adopted for contracting out
the job of the security persons and in that view of the matter the respondent
had a legiti mate expectation of his being appointed.

11. The | aw operating in the field in this behalf is neither in doubt nor in
di spute. Only because the nane of a person appears in the select list, the
sane by itself may not be a ground for offering himan appointnent. A
person in the select |ist does not have any legal right in this behalf.

The sel ectees do not ‘have any | egal right of appointment subject, inter
alia, to bona fide action on the part of the State. W may notice sonme of the
precedents operating in-the field.

12. I n Shankar san-Dash v. Union of India [(1991) 3 SCC 47], this Court
hel d:
\0237 . It is not correct to say that if a nunber of

vacancies are notified for appointnent and

adequat e nunmber of candi dates are found fit, the
successful candi dates acquire an i ndefeasible right
to be appoi nted whi ch cannot be legitimtely

denied. Odinarily the notification nerely anounts
to an invitation to qualified candi dates to apply for
recruitnment and on their selection they do not
acquire any right to the post. Unless the rel evant
recruitment rules so indicate, the Stateis under no
| egal duty to fill up all or any of the vacancies.
However, it does not nean that the State has the
licence of acting in an arbitrary nanner. The
decision not to fill up the vacancies has to be taken
bona fide for appropriate reasons. And if the
vacanci es or any of themare filled up, the State is
bound to respect the conparative nerit of the

candi dates, as reflected at the recruitment test, and
no discrimnation can be permtted. This correct
position has been consistently followed by this
Court, and we do not find any discordant note in

the decisions in State of Haryana v. Subhash

Chander Marwaha, Neelima Shangla v. State of

Haryana, or Jatendra Kumar v. State of Punjab.\024

13. Yet again in RS. Mttal v. Union of India [1995 Supp (2) SCC 230},
this Court held:

\0231t is no doubt correct that a person on the sel ect
panel has no vested right to be appointed to the

post for which he has been selected. He has a right

to be considered for appointnent. But at the sane
time, the appointing authority cannot ignore the

sel ect panel or decline to make the appoi nt ment on
its whinms. When a person has been sel ected by the

Sel ection Board and there is a vacancy which can

be offered to him keeping in view his nerit

position, then, ordinarily, there is no justification
to ignore himfor appointnent. There has to be a
justifiable reason to decline to appoint a person

who is on the select panel. In the present case,

there has been a mere inaction on the part of the
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Governnent. No reason whatsoever, not to tal k of

a justifiable reason, was given as to why the
appoi ntnents were not offered to the candidates
expedi tiously and in accordance with law. The
appoi nt nent shoul d have been offered to M

Murgad within a reasonable tine of availability of
the vacancy and thereafter to the n ext candi date.
The Central Government\022s approach in this case
was whol |y unjustified.\024

(Enphasi s suppli ed)

14. In Asha Kaul (Ms.) and Another v. State of Jammu and Kashnir
[(1993) 2 SCC 573], this Court held:

\0238. It is true that mere inclusion in the select |ist
does not confer upon the candi dates included

therein an indefeasible right to appointnment (State
of Haryana v. Subhash Chander Mirwaha; Man

Subrat (Jain v. State of Haryana; State of Kerala v.

A. Lakshm kutty) but that is only one aspect of the
matter. The other aspect is the obligation of the
CGovernment to act fairly. The whol e exercise

cannot be reduced to a farce. Having sent a

requi sition/request to the Comm ssion to select a
particul ar nunber of candi dates for a particular
category, \027 in pursuance of which the

Comm ssion issues a notification, holds a witten
test, conducts interviews, prepares a select l[ist and
then comuni cates to the CGovernnent \027 the

Gover nment cannot quietly and w thout good and

valid reasons nullify the whole exercise and tell the
candi dat es when they conplain that they have no

legal right to appointnment. We do not think that

any Governnment can adopt such a stand with any
justification today\005\024

[See al so A . P. Aggarwal v. Govt. of NCT of 'Del hi and Another
[ (2000) 1 sCC 600]}.

15. In Food Corpn. O India and Qhers v. Bhanu Lodh and Qhers
[ (2005) 3 SCC 618], this Court held:

\02314. Merely because vacancies are notified, the
State is not obliged to fill up all the vacancies

unl ess there is some provision to the contrary in

the applicable rules. However, there is no doubt

that the decision not to fill up the vacancies, has to
be taken bona fide and nust pass the test of

reasonabl eness so as not to fail on the touchstone

of Article 14 of the Constitution. Again, if the
vacanci es are proposed to be filled, then the State

is obliged to fill themin accordance with nerit
fromthe list of the selected candi dates. Wether to
fill up or not to fill up a post, is a policy decision

and unless it is infected with the vice of
arbitrariness, there is no scope for interference in
judicial review\024

16. It is, therefore, evident that whereas the selectee as such has no | ega
right and the superior court in exercise of its power of judicial review would
not ordinarily direct issuance of any wit in absence of any pl eadi ng and

proof of mala fide or arbitrariness on the part of the enployer. Each case,
therefore, nust be considered on its own nerit.

17. In All India SC & ST Enpl oyees\ 022 Associ ati on and Another v. A

Arthur Jeen and Qthers [(2001) 6 SCC 380], it was opined:

\ 02310. Merely because the nanes of the candi dates
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were included in the panel indicating their

provi sional selection, they did not acquire any

i ndefeasi ble right for appoi ntnment even agai nst the
exi sting vacancies and the State is under no | ega
duty to fill up all or any of the vacancies as laid
down by the Constitution Bench of this Court,

after referring to earlier cases in Shankarsan Dash
Vs. Union of India.

[ See al so Mal ki at Singh (supra), Pitta Naveen Kumar and Others v.
Raj a Narasai ah Zangiti and Others (2006) 10 SCC 261, State of Rajasthan &
O's. V. Jagdi sh Chopra 2007 (10) SCALE 470, Union of India & Qthers v.
S. Vinodh Kumar & Ot hers, 2007 (11) SCALE 257 and State of MP. & Os.
v. Sanjay Kumar Pathak & O's. 2007 (12) SCALE 72]
18. The applicationof |aw would, therefore, depend upon the fact
situation obtaining in each case. The judgment of the Hi gh Court in view of
the af orenentioned authoritative pronouncenments cannot be said to be
perverse. . The respondent was to be offered with the appointnment at a point
of time when no policy decision was taken. There was, thus, no reason not
to offer ‘any appointnent in his favour. Wy the sel ect panel was ignored
has not been explained. Even the purported policy decision was not in their
contenpl ation. W, therefore, do not see any reason to interfere with the
i mpugned j udgnent .
19. Furt hernore, the respondent is an ex-serviceman. He in ordinary case
shoul d have been offered appoi ntnent particularly when three posts were
vacant. The decision to abolish posts was not taken at a point of tinme when
he had filed the wit petition. It was expected that on 16.06. 2005 when the
third candi date refused to join the post, he should have been offered the
sane.
20. The policy decision to abolish the posts as al so contracting out the
security services was taken by the appell ant nuch thereafter, viz., on or
about 29.12.2005. W are, therefore, of the opinion that it is not a fit case
where we should interfere with the inpugned judgnent. The appeal is
di smi ssed. No costs.
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