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5.5.2014. Shri Pranay Verma, learned counsel for the petitioner.
Shri Naman Nagrath, learned Senior Counsel with Shri
Sanjeev Mishra, learned counsel for the respondent no.1.
Shri Girish Kekre, learned counsel for respondent no.2.

With consent of learned counsel for the parities, the
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petition is finally heard.

Challenge vide this writ petition under Article 227 of the
Constitution of India is to an order-dated 20.2.2014 passed in
Civil Suit No.39-A/2012 by Second Additional District Judge,
Katni, allowing the application under Order 6 Rule 17 of the Code

of Civil Procedure, filed by the plaintiff (respondent no.1 herein).
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Suit by the plaintiff is for declaration of title over property
marked with letters 'ABCD' of House No.75 situated at Singhai
Colony Katni and for permanent injunction restraining the
defendants from interfering with his possession over the property
marked by letters ABCD and ECDF in the plaint map contending
inter alia that Rajkumar Pandey, father of plaintiff, defendant

no.1 and 2 and Ramesh Kumar Pandey and Pankaj Pandey, had
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given all his properties to his sons vide Will dated 1.7.2005 and
the respective persons are in possession of their respective
shares (Paragraphs 2 of the Plaint : 2. 78 &% =@ ISgAR wve &l
AU SiaTebid H A GE HN SN B Al I o1, IEh BN FEEA [T
1.7.2005 (TF J@% @9 & &9 U€) g 369 ol f WA ¥ § W
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fpar T B aur weft B SR YUE YUE I« U9 orEd duicdl UeM @l S
gl & AR Ul & 6 9 R g @ R R & am SwEm
fopaT ST, e o faRre fEReT 9 BT adEd § ReAr S g g). It
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is further pleaded that during their life time, plaintiff's father and
mother had settled the respective shares as per Will (3. .. 39 &R

q o glaa oTAR Huicdl . I9gAR 9IS Ud ael g SfiaReeT & 6t
U9 FAR S AU Sl § qHEd & & geFaied #% & T 1), The
plaintiff further pleaded that except Will dated 1.7.2005,
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Rajkumar Pandey who expired on 5.11.2006 did not execute any
Will. Tt was further contended that the Will contains the detail
description of the properties alloted to respective brothers. That,
ground floor of House No.75 is given to Pankaj Pandey, the first
floor and the roof of the ground floor to Atul Kumar Pandey

(defendant no.1), the petitioner and the title over the roof of

I=
<}
C
ol
i<}
=
(2]
i
=
3
<}
o
o

ground floor to Pankaj Pandey.

The defendant (present petitioner), while admitting the
Will, however, denied the plaint allegation contending inter alia
that the roof of first floor of House No.75 was not given to the
plaintiff and that he has no right to use the same or go through
the house that the plaintiff does not have entire right over the

suit property.
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The defendant no.2 pleaded ignorance about the Will (later
on defendant no.2 has brought a separate civil suit seeking
declaration that the Will dated 1.7.2005 is forged and therefore,
null and void).

That, during pendency of the suit and on the plea that he

has discovered certain facts about the Will after obtaining certain
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documents from the office of Municipal Corporation Katni. The

plaintiff filed an application under Order 6 Rule 17 CPC for
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amendment in the plaint that the Will dated 1.7.2005 executed by
Rajkumar Pandey with respect to House No.75 was forged and
fabricated and is not a Will in the eyes of law and the plaintiff is
co-owner of suit property.

The application was opposed on the ground that the same

if allowed will change the entire suit and will introduce a new
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case. That, it amounts to withdrawal of specific admission which
shall cause irretrievable prejudice to the defendant no.1. The trial
Court allowed the application holding that the defendant no.2 in a
separate suit, has questioned the validity of Will vide Civil Suit
No0.95-A/2012 that parties in both suit are the same.
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The order is being challenged on the ground that the
amendment besides leading to withdrawal of admission, will
change the entire suit and a new suit would take birth with the
proposed amendment.

The documents on record reveals that earlier an
amendment application preferred by the plaintiff was partly
rejected by order-dated 1.4.2010 which has challenged vide Writ
Petition No0.4602/2010. The petition was disposed of on
19.7.2013 in the following terms -
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"Looking to the facts and circumstances of the
case, this petition is disposed of by giving direction to
the learned trial Court to re-decide that part of the
application of amendment which has been refused
after the certified copy of the plaint of another suit of
defendant no.2 in which the genuineness of the Will
has been challenged is filed before him.
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Learned trial Court is further directed to pay
heed that in any case propounder of the Will has to
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prove the Will and, therefore, in any case, the Will is
to be proved. Hence, in this situation, it cannot be
said that plaintiff is withdrawing his admission.
According to me, he is simply explaining the reasons
why he is withdrawing his averments made in the
plaint which is permissible under the law. In view of
the decision of the Supreme Court in Panchdeo
Narain Srivastava v. Jyoti Sahay AIR 1983 SC 462
since the genuineness of the Will is also in question,
therefore, if there is no other order contrary not to
consolidate the two suits, the learned trial Court is
hereby directed to consolidate both the suits and
record common evidence in both the suits."
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Against this order, present petitioner had preferred Special
Leave to Appeal (Civil) No.28185/2013 which though dismissed

on 4.10.2013; however, with following observations :-
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"The High Court, by the impugned order, has
remitted the matter to the trial Court to consider the
amendment application filed by the first respondent.
We are, therefore, not inclined to interfere with the
impugned order.

We, however, direct the trial Court to consider
the application for amendment on merits
uninfluenced by the observations made by the High
Court that in its opinion the first respondent by the
amendment application is simply explaining the
reasons why he is withdrawing his averments made
in the plaint which is permissible under the law."
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The trial Court vide impugned order has allowed the
application under Order 6 Rule 17 CPC filed by plaintiff in its
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entirety, holding -
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"G 8 Y8R dIg AATH. 39T /12 TG 95T /12 H
W0 IGHAR Uie & gRT HiYd e o 1.7.05
faarfed &1 =war®. 39V /12 & 9fa. &. 3 7999 g
g5l S Bl Bl BISHR Ml 8 GBI & UETPR
T & URIR W FEAd § T W@, AIRAR TS g
HT gdId f3AIe 1.7.05 fdarfed g1 Al & UHRol
d Ul P53 9RAE AR @ g3 Tl o aRgul
gRRefRl R fdaR &_d 8Y, yd Ylorie S7feer)
& GRT 30 UIRT 37 3 1.4.10 & ARIH § d14] &
9 WA @1 sRAGR fhar T 7 SHa ey #
IY AUy H A Y S @l SrgAfa faar S
I glld BT & 3R 39 R ¥ a4l B B A
URd A Jded QY 6 aH 17 HIgLA
feifdhd 16.12.09 WHR fH W= I77 9T SIar 2|
gfqoTor AR Al U Sfargerar H uRenfAe Hemed
IR AGd & | T8l a6 UREEl 1 9 3 B WE A
A0 R & Sl <1 §id WRqd fhar a1 2
I8 39 UDPRUT Bl YRR ol $9 TeF bl Sd 8U
f5 39 T WATE. 95U /12 <ifed 8 forad Sl
R & Heg § R S o ', 9 e 8
& DR IH A I B ¥ IAE1 g 3 DI U<
BT gRetféra &t ||

T B R fvar rem § 6 a8 a9y
FAE ST fh fRATd 1.4.10 D ARIH F STRATBR IR
fear o) R 6 emet fadied &1 oiRd omeer &
e | WeR HR o T 8, & uRvued § arqus
H T FHIAT B YOG BRI | daraRid Uiioror
Ife g @ uRmAe e R Fhd B |
SURIGATIHR Ja e bl *RTepe fbar S & qern
FATH.95 /12 TG 39U /12 BT HACISS (hAT AT 8
IR WATDH. 95U /12 Bl |1 3 UHROT & AT @]
S |
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It has been held in A. K. Gupta and Sons Ltd. v. Damodar
Valley Corporation AIR 1967 SC 96 -

"9. The expression "cause of action" in the present
context does not mean "every fact which it is
material to be proved to entitle the plaintiff to
succeed" as was said in Cooke v. Gill, (1873) 8 CP
107 (116), in a different context, for if it were so, no
material fact could ever be amended or added and,
of course, no one would want to change or add an
immaterial allegation by amendment. That
expression for the present purpose only means, a
new claim made on a new basis constituted by new
facts. Such a view was taken in Robinson v. Unicos
Property Corporation Ltd. 1962-2 All ER 24, and it
seems to us to be the only possible view to take. Any
other view would make the rule futile. The words
"new case' have been understood to mean "new set
of ideas": Dornan v. J. W. Ellis and Co. Ltd., 1962-1
All ER 303. This also seems to us to be a reasonable
view to take. No amendment will be allowed to
introduce a new set of ideas to the prejudice of any
right acquired by any party by lapse of time."

In Shantibai vs. Ganpat Rao Gujar 2001(3) MPL] 439, a
Division Bench of this Court while relying on the decisions in
Shanti Kumar R. Chanji v. House Insurance Co. of New York AIR
1974 SC 1719, Haji Mohammed Ishag Wd. S. K. Mohammed v.
Mohamed Igbal and Mohamed Ali and Co. AIR 1978 SC 798 and
Heeralal v. Kalyan Mal AIR 1998 SC 618 and applying the
principle laid therein to the amendment in plaint (see paragraph
42 of the report), held -

"32. We are of the considered opinion that the
present one was not a case where the proposed
amendment could not be held to have resulted in
totally changing the nature, of the suit as well as the
nature of the case of the plaintiff as set up initially.
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Permitting of such pleas clearly amounted to de novo
trial of the suit which could not be permitted in the
manner done by the learned Single Judge by
remitting issues which were not even framed by the
learned Single Judge and were left to be framed by
the trial Court.

33. Allowing the proposed amendments in the
facts and circumstances of the case clearly amounted
to permitting the plaintiff to resile from the clear cut
admissions contained in the pleadings which were
binding upon him. The course of action adopted by
the learned Single Judge remitting the unframed
issues with a blanket permission to bring in fresh
evidence on the record filling up the lacunas in the
case of the plaintiff virtually amounted to directing a
de novo trial of the suit which cannot be held to be
justified in law. The application for the amendment
deserved to be rejected.
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36. It may be noticed that their Lordships of the
Privy Council in the decision in the case of Ma Shwe
Mya v. Maung Mo Hnaung, reported in 48 Calcutta
832 at page 835 had observed while dealing with the
case of an amendment that full powers of
amendment must be enjoyed and should always be
liberally exercised, but nonetheless, no power has
yet been given to enable one distinct cause of action
to be substituted for another, nor to change, by
means of amendment, the subject-matter of the
suits."

37. We are further of the view that allowing a
change in the nature of the case basing the suit on a
totally new ground and giving an opportunity to the
plaintiff to adduce false or perjured evidence cannot
be permitted. Such an amendment, if allowed, would
cause serious prejudice to the defendants for which
there can be no justification."
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In the case at hand, if the amendment is allowed to hold
the field, the defendants will have to face a totally new and
contradictory plea. The trial Court thus committed gross error of
law in allowing the amendment in plaint by impugned order dated

20.2.2014, which being not sustainable in the eyes of law is
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hereby set aside.
In the result, the petition is allowed to the extent above.

No costs.

(SANJAY YADAV)
JUDGE
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