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IN THE HIGH COURT OF KARNATAKA, BANGALORE
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DATED THIS THE 26™ DAY OF AUGUST 2010
PRESENT:
THE HON'BLE ME.JUSTICE K. KUMAR
ARD

THE HON'BLE MR.JUSTICE H.S. KEMPANNA
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CEA No: 144/2009

Comumissioner of Central Exciss,

Bangalore II, Commissionerats,

P.B.No.5400, Queen’s Roead,

Bangsalore - 360 001, .. Appellant

{(By SriJevan J Neeralg, Advocate]
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ANy

M/s. }%fiyaaz*e Cements Limited,

..Respondent

www.ecourtsindia.com

Tinz CEA fled under Section 35G of the Central
Excse Act, 1944 arsing out of order dated 06.05.2000
passed in Final Order Ho.611/72009, praving that this
Hon'ble Court may be pleased to decide the substantial
question of law stated therein, etc., i -
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This CEA coming on for admission this day,
N EKUMAE, J, delivered the following:-

JUDGEMENT

This appeal is by the revenue challenging the order
passed by the Tribunal holding thst the construction
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industry is a service industry and the cement supplied to
such an industry s entitled to concessionsl rate of duty of
Rs.400/- per MT in terms of Hotification No.4/2006 CE
dated 01.03.2006 and accordingly, set aside the order

passed by the adjudicating authority,
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2. The assessee is engaged in the manufacture
and sale of packaged cement in unit packages (packed in
HDEP/ PP Bags

and cerment clinker falling under

e 3

the schedule to Central Excise Tariff [Amendment] Act,
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2005. The assesses has been clearing the cement by

el tariff rate at Kse.600.00 per

uring the course of scrutiny of the self

asgessed monthly retivms in Form ER-1 filed before the

>
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Superintendent of Central Excise, Tumkur I Range for the
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months of January 2008 to March 2008, it was noticed

that the assessee besides effecting the clearances at

Rs.600.00 per metric tornmne, it h as cleared
quantities of cement by paying duty at Ke.400.00/- per

metrei tonne, along with the applicable education cess at
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2% and higher education cess at 1% in terms of the above
said Notification. The said concessional rate of duty per
tonne s available only ¥ the cement clearsd by the

manufacturer is not in & packed condition. But, in the

instant cese, the assessee had cleared the cement in
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packaged form since from January 2008 to March 2008,
Therefore, on the ground that the assessee is not ehgible
to avail the benefit of concessionsl rate of duty to
R=.400.00 per metric torme a8 envisaged i the

Notification, a show-cause notice was issued claiming
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additional duty, penalty, ste.
The assessee replied to the show-cause notice

contending that, according to Notfication Neo.4/2006
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dated 01.03.2006 as amended by Notifi

ation No.4/2007
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CE dated 01.03.2007, where the retail sale price of the
goods are niot required to be declared under the Standards
and Weights and Measures (Packaged Commodities)
Rules, 1977 and thus not declared, the duty shall be

determined as is in the case of goods cleared in other than
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packaged form. They have =supplied to goods to
institutional consumers, and as per Rule 24 {ibj{id} of the
said Rules, the provisions of Chapter IT would not apply to

the packaged commodities meant for institutional

consumers and ndustrial consumers, Therefore, they
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contended that they were entitled to avail the concessional
rate of Ks.400/- per metric tornne on the guarntity of
cement cleared to such institutional consumers. The

adjudicating authority referring to the Rules, the
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Notifications, held that, the assessee has not given any
reasons or cited arny authority, as to how the construction
industries would be categorized as a service industry.

Further, they have not produced any other order issued W\\/
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the State Government Authorities, who are administering
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the Standards of Weights and Measurss {Packaged
Commodities] Rules, 1977 tv the effect that they have
been exempted from declaring the retsil sale price on the
packages undsr the said Rules in respect of the said
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goods, In absence of any such details/ information, it
carmot be held that the assessee have suppled the
impugned goods to institutional consumers o become
ebigible for the concessional rate of duty of Ke 400/ - per

tonne. Hence, they are Hable to pay the differential duty
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of Rs.11,54,075/- as demarxled in the show-cause notice.

rieved by the same, the sssessee preferred an appeal
before the Tribunal.

The Tribunal relving on the Notification as well as

the decisions of the co-ordinate Bench in the case of

M/ s.Grasim Industries Limited ~vs CCE, Jaipur reported in
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2004175} ELT 779 (Tvi Del}, which was followed by the
Tribunal in the case of M/s Chettinad Cement Corporation

Limited —vs- CCE,

reported i 2009-TIOL-139-
I
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CESTATMADRAS, where it was held that, Construction is
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treated as an'industry under the various statutes and it in
fact, is ome of the biggest industries in any Country, the
constructicn industry is a service industry and therefore,
the assessee = entitled to the concessiona! rate of excise

duty and therefore, it set aside the order passed by the
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adjudicating authority and held that, the assesses is

entitled to the benefit of the Notification. Agprie

said order, the revenue s in appeal.

3. The learned counsel for the appellant assailing
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the impugned order contends that, the construction
industry is not a service industry. Only when cement s
Bold in not packed condition, the assessee would be

entitled to the benefit of conces

siongl rate of Be.400/. per

metric {onne,

When admittedly, the cement is sold in
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ckaged condition of 50 Kgs bags, the assessee s not
entitled to the said benefit and therefore, he contends that

the impugned order requires to be quashed. From ﬁ’j
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institutional comsumers by the assessee. Among these

s, one is construction industry. If

ingtitutional consugn
the conutruction: industry = held to be 2 service mudustry,

then the assesses is entitled to the benefit of the
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Hotification. The comstruction sctvity has been
considered as a service industry by the Finance Ministry,
In the foreign trade policy of Government of India in the
st of services as enumerated in the Appendix 10,

comstruction and related services  in
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particular, general construction work for building, general

construction work for owil engineering installation and
assembly work building, completion and finishing work

aryl assessse s treated as a service i
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4.

vy similar view. Under these

nitted no illegality in
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helding that the construction industry I8 a service
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mndustry amxd the sssessee satisfied the other
requiremernt of the Notification, they are entitled o the
benefit under the Notificationn. In those inatiers, we do not
see any good resson to interfere with the well considered

order passed by the Tribunal, which in turn based on the
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nents delivered by co-ordinate Henches, Therefore,

gly, it is dismissed.

the appeal lacks merits. Accordis

Sd/-
Tudge
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Sd/-
Judge
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