. 1 C.R.P.NO.1247 /2003
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IN THE HIGH COURT OF KARNATAKA AT BRANGALORE
DATED THIS THE 7™ DAY OF APRIL 2003
BRFORE
THE HON'BLE MR. JUSTICE B.PADMARAJ

ClVl VISION PRTITION NO.1247

www.ecourtsindia.com

1. Gangappa Mahadevappa Datanal,
Agad about 7% years,
Oce: Agricultura,
R/o. Lingadal,
Taluka & Dist., Gadag.
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2. Laxmappa Timmappa Gudisalamani,
Aged about 4% years,

3. Mallappa Tippanna Gudisalamani,
Agad about 42 yaars,

4. Basavantappa Tippanna Gudisalamani,
Aged about 40 years,

2 to 4 are residents of
Gudisagar, Taluka Navalagund,
Dist., Dharwad.
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5. Yallappa Bhimappa Jantly,
Aged about 67 years,
Oee: Agricultura and Businass,
R/o. Gudisagar,
Taluka Navalgund,
pDist., Dharwad.

.. PETITICHERD

www.ecourtsindia.com

{(8ri Jayakumar 8. Patil, Adv.)
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AHD:

1. Rudrayyas Somayya Salimath,
Age major,

2. Panchaiah Somayya Salimath,
Age major,

www.ecourtsindia.com

3. Shivayogi Somayya Salimath,
Age major,

4. Bobayya Somayya Salimath,
Age major,

5. Ashok Semayya Salimath,
Age major,

www.ecourtsindia.com

6. Sangawwa,
W/o. Somayya S8alimath,
Age major,

Respondante 1 to 6 are
Residents of

Gudisagar, Taluka Navalagund,
Dist., Dharwad.
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7. 8hiddayya Rudrayya Salimath,
Age major,
R/0. Morab,
Taluka Navalgund, Dist., Dharwad.

8. Busheelawwa,
W/o. Gadigoppa Menasinaksi,
Age major,
R/o. Kanakikoppa,
Taluka Navalqund,
Dist., Dharwad.
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3 C.R.P.NO.1247/2003

9. vijayawwa,
W/o. Basappa Javoor,
Age major,
R/o. Hanchinal,
Taluka Saundatti,
Dist., Balgaum.

10. Mallawwa,
W/o. Hemareddy Sasvihalli,
Aged major,
C/o. Hamaraddy Sasvihalli,
Retd. Executive Engineer,
K.E.B. Renuka Nagar,
Last Bus Stop Hubli.

11. Shobawwa,
W/o. Shivareddi Hosamani
@ Konaraddl, Age major,
Sarvodaya Colony,
Near K.E.B. Gadayg, Dimt., Gadag.
12. Gangawwa,
W/o. Vilasaraeddi Konaraddi,
Age major, R/o. Chilakawadi,
Taluka Navalgund, Dist. Dharwad.

.» RESPONDENTS

This Civil Revision Petition is filed under
Section 115 of CPC against the Order dated 22-3-
2003 passad in Ex.N0.31/2001 on the fila of tha Civil
Judge {(Jr. Dn.)}, Navalgund, rejscting tha objactions

raised by the petitioners/J.Drs.

This Civil Ravision Paetition coming on for

admission this day, the Court made tha fallawing:'
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q C.R.P.NO.1247/2003

Haard the sargumants of the learned Counsel for
the petitioners and carefully perused the case records
including the impugned order made by the executing

court dateg 22-3~2003.

2. The petitioners haerein are the Judgment
Debtors in the Court below and the respondents 1 to 6
and 7 are the Decree Holders. The respondents 8 to 12
are also the Judgment Debtors in the Court below, but
it is stataed that they have ramained ex-parte in the
exacution procaadings and hance notice to tha said

raspondants is sought to be dispansad with.

3. The brief facts of the case as enumerated in

the raevision patition reads thus:

“a} The predecassor of respondants
1 to 6 and respondent 7 filed suit
0.8.No,52/1979 for declaration and
possession of property bearing VecC
Nos.257 and 258 claiming title

under a Gift Dead dtd. 23-7-1888.
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\ 5 C.R.P.NO.1247/2003

www.ecourtsindia.com

Tha schadule of the proparty givan
in the zuit as well as in the Gift
Deed i» am follows:-

EAST by .. Road

www.ecourtsindia.com

WEST by .. Ramanagouda's
remaining portion

NORTH by .. Erannagouda
Kulkarni

S0UTH by .. Channappa
Gouda Kulkarni.

www.ecourtsindia.com

The measurement of the property

mola, NORTH-SOUTH 19 mola. An
amandmant application was made to
include VPC.322 which i3 lying to

the west of the schedule property
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VPC. Nos.251 and 258, and the sald
proparty stands in the nama of
Sadusiddara Shivayegi Math in
possession of the petitioners.

The Trial Court decreed the suit

www.ecourtsindia.com

in respect of VPC.Nos.257, 258 and
322.

L .
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¢ 6 C.R.P.RO.1247/2003

www.ecourtsindia.com

b} On Appeal R.A.No.111/1993,
filed by the petitioners appeal
was partly allowed, decreeing the

sult only in respect of VPC.257

www.ecourtsindia.com

and 258, and dismissad the suit in
respact of VPC.No.322. Tha
Respondents 1 to 7 preferred RSA
1247/94, and the same  was
dismi=sed on 12-3-1998, confirming

tha order passed in tha Ragular

www.ecourtsindia.com

Appeal with an cbsarvation that if
the plaintiffs have any right in
respect of VPC 322, they may take

separate zteps.
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¢) Tha Respondents 1 to 7 filed
Execution No0.31/2001 and the
boundary Furnished in the
Execution is same as stated above.
Dalivery warrant was issued and

the bailiff measurad the proparty
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from taking the road as the fixad
boundary and the measurement of 75

mola EAST to WEST ended exactly to
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A 7 C.R.P.RO,.124% /2002
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T

tha Eastern wall af tha
construction mituated in VPC
No.322., The Report also says that
Dacraa Holdar. alraady in

possession and are residing in the

www.ecourtsindia.com
L - v

schadula propaerty and thareforae
delivery of possession do not
arise. The Decree holder did not
report satisfaction and therefore,

dalivary warrant was again issued.

www.ecourtsindia.com

Again, tha Bailiff maeasurad tha
property, mahazar was drawn and
even SHSecond time, it was noticed
that the measurement of the

proparty from tha road upto the
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wvall of the constructioen in
VPC. 322 tallias with the
measurement given in the suit.
The property was also measured
from the boundary of VPC.322 and

it tallied with tha measuramant

www.ecourtsindia.com

and boundary given in tha suit.
The  Decree holder  did not

acknowledge the report.

A
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¢ C.R.P.NO.1247/2003

www.ecourtsindia.com

) The Decree holder filed
I.A.No.% seeking for appeintment
af Commissioner to fix up the

www.ecourtsindia.com

boundaries and the width of tha
Road which is tha EASTERN boundary
given in the suit. The Decree
holder sought for fixing the
boundary as pesr the measurement

given by Zillia Panchayath in its

www.ecourtsindia.com

communication dtd. 20~7-2002
wherein width of the road was
shown as 30 mtrs. The petitioners
applied to 2illa FPanchayath to
give the boundariaes and the width

aof the read. The 2Zilla Panchayath

www.ecourtsindia.com

gava an aendorsement pointing out
that the width of the road is 30
feet and the measurement shown in

the latter issuad to the Dacraae

holdar as 30 mtrs. is wrong and it

www.ecourtsindia.com
- e

should be read as 30 faat. Tha
petitioners filed objections to

I.A.No.5, produced all the

L
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v 9 C.R.P.NO.1247/2003
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documents including the
endorzement issued by the 2illa
Panchayath apart from the

Commissioner’s —raport and the

www.ecourtsindia.com

sketch drawn in the original suit.
The raespondant DHr produced a
government order dtd., 9-10-1998,
along with —certain annexures
wherein the bullding 1line in

raspact of village rocads is shown

www.ecourtsindia.com

as 30 mtrs. This is supposad to
be a notification issued under the
Karnataka State Highways Act. The
executing court going totally
outside its authority and the

scope of axacution, has now hald
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that the road width of Eastarn
boundary should be taken as 30
metres as per the 2illa Panchayath
endorsement and G.Q., tha

commissionar should fix up the

www.ecourtsindia.com

road width of 30 metres and
thereafter the measurement of the

property as given in the execution

}/
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! 10 C.R.P.¥O.1247/2003
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i.e., 75 mola Eamt-West should be
takan from the adga of the road
and tha delivary should be

effected. This measurement as

www.ecourtsindia.com

stated i= to be done, it would
stralght away take the property
situated in VPC. No6.322 for which
suit has already baen dismissad.
That the Civil Ravision Patition

No.4724/2002 has filed against the

www.ecourtsindia.com

I.A.No.5, in that C.R.P., this
Hon’bla Court has disposad off on
11-12-2002, with a clarification
obsarved that “rha clarification

is to the effect that the
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Commissicner appointed by the
Court while proceeding teo fix the
width of the road as per the
impugned order mada by the Court

below, shall  obtain in  the

www.ecourtsindia.com

relevant records which are stated
to be available with the revenue
department, or the Survey
Dapartmant as par the endorsamant
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‘ it C.R.P.BO.1247/2003

www.ecourtsindia.com

dtd. 11-9-02, issuad by the
Engineering section of 2illa
Panchayath and after the width of

the road is so fixed on the basis

www.ecourtsindia.com

aof the ralavant racords.,
According to the diraction of this
Hon’ble Court, the taluka Surveyor
appointed as a court commimsioner,
and submitted the report to the

Court. Tha raeport of the Court

www.ecourtsindia.com

commissionar 1ls produced harewith

and marked as Annexure-‘A’.”

The Court below while rejecting the objections of the

patitioners/J.prs., to the raport of the court
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commissionar has obsarved in tha coursa of its

impugnad order as under:

“The malin contention of the
J.ors., is that thae  court

commissionar has not consideraed

www.ecourtsindia.com

any aspacts of the Iletter dated
11-9-2002 izsued by the

engineering sub-division,

www.ecourtsindia.com
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12 C.R.P.N0.1247/2003
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Navalgund, while executing the
commissionar work i.e., fixing the
boundary of tha road, which is

situated to the weast of suit

www.ecourtsindia.com

property. It is also stated in

the objections that, the

commissionar has not fixed the
boundary and measurad the proparty
starting from V.P.C.No.322, which

is situated to the west of the

www.ecourtsindia.com

sult property.

Tha commissionar has
submittad his raport alongwith the

documents at serial No.l to 72,

www.ecourtsindia.com

which includes the commission
warrant, memo of instructions and
various documants, lettars and
spot panchanama and notification

and report.

_www.ecourtsindia.com

The Hon’ble High Court wa»
obsarved during the coursa of the

ordar that, tha aendorsemant issued

}/.
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13 C.R.P.N0.1247/2002
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by the engineering section of
zilla Panchayat, which was to the
affact that, tha width of the

road, as it stands today is 30

www.ecourtsindia.com

feet and that, the relevant
records pertaining to the
spacification of the said rosd are
available with revanua dapartmant
and survay daepartment. It wvas

Further observed that, the wvery

www.ecourtsindia.com

same authority in the first
instance issuad a documant, which
showad that, the width of tha road
is 30 metars. But, subsaguantly,
they issued ancther endorsement to

the J.Dr., wherein they tried to
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say that, the authenticated
racords in raespact of such roads,
which available with ravenua and
survey departments and the wildth

of the road as it existence is
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about 30 feet. On that basis, the
Hon’blae High Court was pleasad te
absarve that, the ordar passad by
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14 C.R.P.N0.1247/2003
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this court does not indicate that,
the commissioner =hould fix the
width of the road az 30 meters and

than fix the eastarn boundary of

www.ecourtsindia.com

tha patition schadule proparty.

In view of the same, the
Hon'ble High Court was pleased to
imsue clarification in this

ragard. The clarification is to

www.ecourtsindia.com

appeinted by this Court while
preoceading to fix the width of
the road as per the order
dated 2-12-2002, shall obtain tha

ralavant records which arae atated

www.ecourtsindia.com

to be availablae with revenue
department or the survey
department, as per the endorsement
datad 11-9-2002, 1issuad by the

angineering saection of Zilla

Panchayat and after tha width of

www.ecourtsindia.com
e s

the road is mo fixed on the bhasis

of the <relevant records, the

b
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is C.R.P.NO.1247%7 /2002
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commissionar may submit his raeport
depending upon the acceptance or
otherwise of the saild report, the

court may issue delivery warrant

www.ecourtsindia.com

in faveur of tha daecrae holdar.

The court commis=zioner has
visited the place and executed
commissioner work by taking the

assistance of the Gavarnmaent
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Circular in ¢’ g tvoe—dé-2uUn-38 UaD0¥

01042002 ** The Tahasildar,
R Navalguntd was pleased to furnish
é the above noted Government
%r Circular to the Court
§, commissionar.

Therefore, the commissioner
has taken steps to obtain the
necassary documants from  the

ravanue dapartment. Further, the

www.ecourtsindia.com

commissionar has esubmitted his
report alongwith documentm  at

serial No.l1l to 72, which also

-
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16 C.R.P.N0.1247/2003
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includes the letter or endorsement
dated 11-09~-2002, issuad by
enginearing section aof Zilla

Panchayat at serial No.45 in his

www.ecourtsindia.com

report. This fact itself goes to
show that, the commissioner has
taken inte consideration of tha
mame of instructions ismesuad by
both tha sides and

endorsement dated 11-09-2002,

www.ecourtsindia.com

while fixing the boundary of the
road situated to tha aast of tha
suit property. Further, the court
commissionar has also taken tha

help from table No.2, which is
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appended to the Government

Circular No. '° Sstvoeu—44—-8Uo-39 biow
01-04=2002 « *suppliad by tha
Tahashildar, Navalgund. As per
the table No.2, the width between

two control lines in respect of

www.ecourtsindia.com

village roads is 30 meters. The
commissionar has also stated the

said factor in his raport, which

2
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17 C.R.P.NO.1247/2003
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is at page No.1i. The
commissioner report claarly goas
to show that as per the table

No.2, the standard for the control

www.ecourtsindia.com

line in respect of village roads
iz 30 meters. Accordingly, the
commissionar has measured tha road
in question from centar of the
road and fixed tha boundary from

the center of the road and showh

www.ecourtsindia.com

the boundary of the road in red

line in his raport.

In view of tha abova

discussion®s, I hold <that, there
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are no sufficient grounds to
disbelieve or reject the report of
the commissionar. Accardingly,
tha objections vraised by the
counsel for the J.Dr. are hereby

rejacted.”

P
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18 C.R.P.RO.1247/2003

4. It is thesma findings which are now socught to
be challenged in this revision petition filed by the

petitioners/J.Drs.

5. Laarnad Counsal for tha patitionars while

assailing tha abova findings of the Court balow has

contended that when the matter had come before this

Court on the earlier occasion in C.R.P.N0.4724/2002,
this Court had <observed that the commissioner
appointad by tha Court while proceading to fix the
width af tha road as par the impugned ordar made by
the Court below shall obtain the relevant records
which are stated to be available with the Revenue
Department or the Survey Department as per the
endorsaemant dated 11-9-2002 imsued by the aenginaering
saction of Zilla Panchayat and after the width of the
road is so fixad on the basis of tha ralevant records,
the commissioner may submit his report and depending
upon the acceptance or otherwise of the »aid report,
thea Court may issua tha delivary warrant for
delivering tha property to tha daecree holders. He
contanded that with thasa cbsarvations and
clarifications, the revision petition filed by the

petitioners earlier had been disposed of. He
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19 C.A.P.NO.1247/2003
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contended that the suit filed by the decree holders
was based on 8 Gift Deed of tha year 1888 wharain the
measurament of tha property was given as 75 molas

East-West and 19 molam North-8outh and that the

www.ecourtsindia.com

eastern boundary was shown as road and in the suit
Filed by the decree holders this property had been
described as VPC Nos. 257 and 258. He contanded that
during tha pendency of tha suit, an attempt was made
by tha decree holdars by filing an application te

include a property bearing VPC No.322 of the

www.ecourtsindia.com

tha trial cCourt including tha proparty bearing VrPC
No.322 which has howevar bean subsequantly modifiad to
that extaent by the appellate Court. Ha contended that

the decree granted in favour of the decree holders was

www.ecourtsindia.com

thus confined only in respect of the properties
bearing VPC Nos.257 and 258. He contended that the
Court balow has now passad tha ordar with refarance to
the raeport of the commissionar fixing tha red 1line
shown by the commissioner in his sketch which on the

face of it cannot form the boundary line with regard

www.ecourtsindia.com

to the property pertaining to the description of the
yaar 1888. Ha further contaended that the Circular

issuad by tha Government of 2002 raeferrad to by the

b
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commissioner in his report cannot be applied to a
dacumeht of the year 1888. He also draw my attantion
to Sections 7 and 9 of the Karnataka State Highways
Act to contend that the building line is not the road
poundary and it is only in the nature of a restriction

imposed upon the owner to keep the sald space vacant.

He also invited my attention to Sections 15 and 16 of

tha said Act to contand that if such space is required
by the Gevarnmant, it has to be acquiraed. He
contended that in this cawse, the building line which
iz shown as red line in the sketch prepared by the
commissionar has baeen wrongly construad as the
boundary lina to measura the decratal property. He
contendead that the commissionar in his report has
specifically stated that no records are available with
any of the authoritiez to show the width of the road
in question and if that is so, he centended that the
road as it aexisted should have baen taken as the
boundary for measuring tha sult proparty. He also
contended that if the red line shown in the sketch by
the commissioner is to be taken a® the boundary line,
then some of the bulldings shown therein would be
supposad to be existing on tha road. He therafore

contendad that this could not ba the position with

A
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regard to the width of the road in question. He
contandaed that in the circumstancas of the casa, what
was raquirad to be fixed for measuring the suit
property is the existing road. He also contended that
the Circulars of the Government referred to by the

commissioner is only what is recommended and even in

tha Circular thae standard road width is shown to be 18‘

mts., and it is only the building lina which has hean
shown as 30 mte., and the Court has wrongly acceptad
the building line as the boundary line shown in the
report of the court commissioner. He contended that
this fixation of the boundary in raespact of tha
decratal property by the Court bhelow i1s highly
incorract and impropaer and if the same is accapted,
this would directly result in delivering the property
bearing VPC No.322 to the Decree Holder. He further
contended that the ohservation of the Executing Court
in the impugned order that it is the red line which
has to ba taken as boundary lina is not at all correct
and proper. He therefore contended that the impugned
order made by the Executing Court warrants

interference in revision by this Court.

L
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6. It is to be stated at the out sat that tha
jurisdiction of this Court under Section 115 C.P.C.,
is a limited one. The Secticn i® not directed against

conclusion of law or facts in which question of

www.ecourtsindia.com

jurisdiction is not involved. Unlaess ona or the other
facat of jurisdiction of the Exacuting Court passing
the impugned order arises for consideration, this'
Court has no competence to interfere with the order of
the court below. Thims Court can interfere only if the

case falls within thae scope of Sactien 115 of C.P.C.,

www.ecourtsindia.com

otharwise, the decision of the Court balow is binding

Court to satisfy itself on three matters namely that

the order of the »subordinate Court is within its

jurisdiction; that tha case is one in which tha Court

www.ecourtsindia.com

ought to axercise jurisdiction and that in axercising
jurisdietion, tha Court has not acted illegally, that
is, any breach of some provision of law or with
material irregularity by committing =ome error of
procadure in the coursa of tha trial which is material

in that it may have affacted tha ultimate decision and

www.ecourtsindia.com

if this Court is satisfied on thase three matters, it
has no power to interfere because it differs from the

conclusions of the subordinate Court on question of

e
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fact or law. An erronsous decision on a guestion of
law raeachad by the subordinate court which has no
ralation to question of jurisdiction of that Court,

cannot be corrected by this Court under Section 115 of

www.ecourtsindia.com

C.P.C. In this connection, a refersnce may be made to
a decision of the Hon’ble Supreme Court in the caze of
MADANLAL v. SHAMLAL raportad in 2001 A.I.R., B.C.W.,

p.4688, wharein it is cencluded as under :

“The cause shown by the appellant

www.ecourtsindia.com

was not considered to be a “good
cause” as providad undar Order 13,
Rula 2, CPC. It is trua that

powsr undar oOrder 13, Rule 2 CPC

could be exercised liberally and

www.ecourtsindia.com

that “good cause” reguires lesser
degree of proof than that of
“gufficient cause.” [Re: Arjun
Singh v. Mohindra Kumar and others
(AIR 1964 SC 9937)1. May be that

order is erroneous, however, it

www.ecourtsindia.com

cannot be sald that szuch order
passad by the trial Court could ba

intarfarad undar Saction 115 of

N

This is a True Copy of the court records online. Authenticated @ https://eCourtsindia.com/cnr/KAHC010177772003/truecopy/order-1.pdf

www.ecourtsindia.com
& e




www.ecourtsindia.com

www.ecourtsindia.com

www.ecourtsindia.com www.ecourtsindia.com

www.ecourtsindia.com

www.ecourtsindia.com

24 C.R.P.N0.1247 /2003

CPC. It cannot be sald that tha
trial Court has acted with
material irregularity in exercise
of its jurisdiction in rajecting
the applications filad by tha
appallant and that the order, if
allowed, would occasion a failure
of justice. The words “material
irregularity in exercise of
jurisdiction” do not covar alther
arrors of fact or law. [Ra:
Keshardeo Chamria v. Radha Kissen
Chamria and others (1953) 8CR
136]1. 1t i= open to the appellant
to raime this contention at thae
appellata stage, i1f dacres iﬁ

passad against him.”

7. In the instant case, it iz not in dispute
that tha eastern and westarn boundaries of the
proparty which has been decreed in favour of the
Dacree Holdars and put into exacution by them are road
and the vremaining portion of +the Ramanagowda's

property. The East-West measurement of the »said

}/
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property which has to be delivered to the Decree
Holders as per the decrae passed in their faveur is 75
molas, aeastaern boundary af the said decretal proparty
is admittedly a road and the western boundary is the
remaining portion of the property of one Ramanagowda

as per the decree. According to the petitioners, the

axtant of 75 mola®s aast-wvast ands or turminates'

axactly at the eastarn wall of their proparty situatad
in VPC No.322. But the decretal property which has
been defined by the fixed boundaries does not disclose
the situation of the property bearing Neo.322 of the
patitionaers towards west of tha decretal proparty. Be
that as it may, sinca the wastarn houndary of the
dacratal prepaerty is only the remaining pertion of the
property belonging to certain person, the extent of 75
molas (east-west) has to be measured from the read,
which ha®s to be taken as the fixed reference point.
But the width of tha road situated towards the aast of
the dacratal property baing not mentioned in any of
the documents, it has to be ascertained from certain
other authenticated records. This iz exactly what has®
been done by the Court below. In the instant case, it
had appointed ona Taluka Survayor as the court

commissioner to measura the land aftar ascertaining

N
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the width of the road situated towards the east of the
decreatal property and accordingly the said court
commissionar ascartained the width of the road from

certain authenticated —records of the Government

www.ecourtsindia.com

department and taking margin of such read as the
refersnce point, haz measured the property Ifrom east
to wast 75 molas and submittad his report. The Court
balow axamined the contentions of the patitioners with
raferance to tha rapart of the court commissionar and

has rejected the objectionz of the petitioners/J.Drs.,

www.ecourtsindia.com

taking into consideration all the relavant matarial
came to tha conclusion that tﬁe raport of tha court
commissionar daserves to he accapted and the
objections of the J.Drs., are to be over-ruled, I find

no jurisdictional error on the part of the Executing

www.ecourtsindia.com

Court to interfere with the same under Section 115 of
C.P.C. It is true that the Exacuting Court cannot go
behind the dacrea under axacutien. But that does not
mean that it has no duty to find out the true sffect

of the decree. For construing a decree it can and in

www.ecourtsindia.com
o *1

appropriate cases it ought to take into censideration,
the pleadings as wall as the proceadings leading up to
the decree and in ordaer to find out and give affaect to
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the decree, the Court often has to ascertain the
circumstancas undar which cartain words came te be
amplovaed. That is the plain duty of tha Executing

Court and if the Court failm to discharge that duty,

www.ecourtsindia.com

it would be deemed to have failed to exercise the
jurisdiction vested in it. When the eastern boundary
of the dacratal proparty is a road and the same is to
bha takan as a referance peint for measuring the
decratal property, it was the duty of the Court to

ascertain the width of the road Ffirst amd then to

www.ecourtsindia.com

This is what the Court was reguired teo do and has baan
dona to give effact to the dacree passad in favour of
the Dacrae Holdars., In fact, it is tha duty of the
Executing Court teo ascertain the exact description of

the descretal property as far as practicable. In this

www.ecourtsindia.com
.- <

connection, a reference may be made to a decision of
tha Hon’ble Supraeme Court in the casa of PRATIBHA
HINGH v. BHABTILAL PRABAD raeported in 2002 A.I.R.,

8.C.W., p.5308 (A) wherein it is held as under :

“whan the suit as to

www.ecourtsindia.com

immovable proparty has bean

dacraed and tha propaerty is not

b
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dafinitely identifiad, tha dafact
in the Court record caused Dby
overlooking of provisions

contained in 0. 7, R. 3 and 0. 20,

www.ecourtsindia.com

R.3 of the C.P.C. is capabla of
being curad. After all a
successful plaintiff should neot be
deprived of the fruits of decree.
Resort can be had to 8.13%2 or 8.47

of the C.P.C. dapending on the

www.ecourtsindia.com

facts and circumstances of aach
case which of the two provizions
would be more appropriate, Jjust
and convenient to invoke. Being

an inadvertant arror, not

www.ecourtsindia.com

arffacting the merits of the case,
it may be corracted under S. 152
of the C.P.C. by the Court which
passed the cdecree by supplying the
omission. Altarnatively, the

axact description aof dacratal

www.ecourtsindia.com

property may be ascertainad by the
Executing Court as a guestion
relating to execution, discharge
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or wmatisfaction of decree within
the maaning of 8.47, C.P.C. A
dacraa of a compatent Court should

not, as far as practicable, be

www.ecourtsindia.com

allowed to be defeated on aggount

of an accidental slip or comimsion.

whare in a suit for spacific

performance of agreement to see

immovable property, the map of

www.ecourtsindia.com

plaint, and the dafendants who did

not objact to such fact promptly

nor the trial Court inszisted on
such map and the map was filed for

the firet time in execution

www.ecourtsindia.com

|
procaedings, howevar, the draft

sala daed accompaniad by a notice
reguiring objections to be nade by :
judgment-debtor as provided by

sub-rule (2) of R. 34 of 0. 21 of

www.ecourtsindia.com

tha C.P.C. was not caused to be
sarved by tha axacuting Court, and

tha Jjudgment-debtors  repeatedly

=
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insisted, on draft sale daad being
delivered to thenm enabling
objections being riled and there

was no datarmination by thae

www.ecourtsindia.com

Executing Court that the immovable
proparty as dalineatad and
demonstrated in the map
accompanying the draft sale deed

was the property forming subject-

www.ecourtsindia.com

matter of agreamant to sall and

observing that it was 8. 47 which

would be invoked in instant case,

gave directions to Executing Court

to ascartain exact dascription of

www.ecourtsindia.com
. < -

proparty.”

8. Judging the impugned order made by the
Executing Court on a touch-stone aof the above
principles, 1 find that the trial Court has aexaercised

its jurisdiction proparly and corractly. The

www.ecourtsindia.com
- i L3 y

Executing Court has given clear and cogent reasons for
over-ruling the objections of the J.Drs., and

accepting the report of the court commissioner. I am

}/
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i C.R.P.N0.124%7/2003

satisfiad that the impugned order mada by the
Executing Court does not suffer from any such error so
as to warrant interference by this Court in revision
undar Saction 115 of C.P.C. I am also satisfiad that
tha approach of the Court below in the matter is lagal

and propar. It is claar to me that tha

petitioners/J.Drs., are only making a last ditch

effort to prevent the decree holders from getting full
benefit of the decree passed in their favour. In the
facts and circumstances of tha casae, I find that the
Exacuting Court has rightly rajectad the okjactions
raised by the petitioners against the report of the
court commissioner. Therefore, for the foregoing
reasons, 1 decline to interfere with the order of the

Exacuting court.

9. In the result, therefore, thi®m revision
petition filed by the petitioners is dismissed at the
stage of admission itsaelf.

10. No costs.
Sd/~
T Udge

vrep/-
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