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IN THE H GH COURT OF GUJARAT AT AHMEDABAD

LETTERS PATENT APPEAL No. 1342 CF 2003
in
SPECI AL Cl VIL APPLI CATI ON No. 6441 OF 2003
with
LETTERS PATENT APPEAL No. 1404 of 2003
in
SPECI AL CI VIL APPLI CATI ON No. 5242 2003

www.ecourtsindia.com

wth
LETTERS PATENT APPEAL No. 1409 of 2003
in
SPECI AL Cl VIL APPLI CATI ON No. 4596 OF 2003

W th
LETTERS PATENT APPEAL No. 1410 of 2003
in
SPECI AL Cl VIL APPLI CATI ON No. 6311 OF 2003
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wth
LETTERS PATENT APPEAL No. 1411 of 2003
in
SPECI AL Cl VIL APPLI CATI ON No. 6039 OF 2003

with
LETTERS PATENT APPEAL No. 1412 OF 2003
in
SPECI AL Cl VI L APPLI CATI ON No. 4627 OF 2003

=
<}
©
8
i<}
£
7}
=
=}
<}
(5]
e

wth
LETTERS PATENT APPEAL No. 1413 OF 2003
in
SPECI AL Cl VIL APPLI CATI ON No. 5756 OF 2003

wth
LETTERS PATENT APPEAL No. 1414 OF 2003
in
SPECI AL ClI VI L APPLI CATI ON No. 4809 OF 2003
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W th
LETTERS PATENT APPEAL No. 1099 OF 2004
in
SPECI AL Cl VIL APPLI CATI ON No. 5242 OF 2003
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W th
LETTERS PATENT APPEAL No. 1485 OF 2004
in
SPECI AL Cl VIL APPLI CATI ON No. 5551 OF 2003

wth
LETTERS PATENT APPEAL No. 1424 OF 2003
in
SPECI AL Cl VIL APPLI CATI ON No. 4692 OF 2003
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wth

SPECI AL CI VI L APPLI CATI ON No. 5934 OF 2003
with

SPECI AL CI VIL APPLI CATI ON No. 1784 OF 2004
with

SPECI AL CI VIL APPLI CATI ON No. 3557 OF 2004
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W th
SPECI AL CIVIL APPLI CATI ON No. 3558 OF 2004
wth
SPECI AL CI VI L APPLI CATI ON No. 3938 OF 2004
with
SPECI AL CI VI L APPLI CATI ON No. 282 OF 2004
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wth
LETTERS PATENT APPEAL No. 18 OF 2004
in
SPECI AL Cl VIL APPLI CATI ON No. 5755 OF 2003

W th
LETTERS PATENT APPEAL No. 19 OF 2004
in
SPECI AL Cl VI L APPLI CATI ON No. 5753 OF 2003

with

SPECI AL CI VIL APPLI CATI ON No. 1748 OF 2004
with

SPECI AL CI VIL APPLI CATI ON No. 9048 OF 2004
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wth
SPECI AL Cl VI L APPLI CATI ON No. 705 OF 2004
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w th

SPECI AL CI VI L APPLI CATI ON No. 706 OF 2004
with

SPECI AL CI VI L APPLI CATI ON No. 707 OF 2004
with

SPECI AL CI VIL APPLI CATI ON No. 918 OF 2004
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W th

SPECI AL CIVIL APPLI CATI ON No. 1670 OF 2004
wth

SPECI AL CI VI L APPLI CATI ON No. 2471 OF 2004
with

SPECI AL CI VI L APPLI CATI ON No. 2742 OF 2004
with

SPECI AL CI VIL APPLI CATI ON No. 2743 OF 2004

www.ecourtsindia.com

W th

SPECI AL CI VIL APPLI CATI ON No. 2914 OF 2004
wth

SPECI AL CI VI L APPLI CATI ON No. 3516 OF 2004
with

SPECI AL CI VI L APPLI CATI ON No. 3668 OF 2004
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with

SPECI AL CI VIL APPLI CATI ON No. 3936 OF 2004
W th

SPECI AL CI VIL APPLI CATI ON No. 8228 OF 2004
w th

SPECI AL CI VI L APPLI CATI ON No. 18286 OF 2003
with

SPECI AL CI VI L APPLI CATI ON No. 18287 OF 2003
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with
SPECI AL CI VIL APPLI CATI ON No. 18288 OF 2003

W th
SPECI AL CIVIL APPLI CATI ON No. 18289 OF 2003
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w th

SPECI AL CI VI L APPLI CATI ON No. 18290 OF 2003
with

SPECI AL CI VI L APPLI CATI ON No. 18291 OF 2003
with

SPECI AL CI VIL APPLI CATI ON No. 18292 COF 2003
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W th

SPECI AL CIVIL APPLI CATI ON No. 18293 COF 2003
wth

SPECI AL CI VI L APPLI CATI ON No. 18294 OF 2003
with

SPECI AL CI VI L APPLI CATI ON No. 18295 OF 2003
with

SPECI AL CI VIL APPLI CATI ON No. 18296 COF 2003
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W th

SPECI AL CIVIL APPLI CATI ON No. 18297 COF 2003
wth

SPECI AL CI VI L APPLI CATI ON No. 18298 OF 2003
with

SPECI AL CI VI L APPLI CATI ON No. 18299 OF 2003
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with

SPECI AL CI VIL APPLI CATI ON No. 18300 OF 2003
W th

SPECI AL CIVIL APPLI CATI ON No. 18301 COF 2003
w th

SPECI AL CI VI L APPLI CATI ON No. 18302 OF 2003
with

SPECI AL CI VI L APPLI CATI ON No. 18303 OF 2003
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with
SPECI AL CI VIL APPLI CATI ON No. 15 OF 2004

wth
SPECI AL CI VI L APPLI CATI ON No. 18 OF 2004
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w th
SPECI AL CI VI L APPLI CATI ON No. 19 OF 2004
with
SPECI AL CI VI L APPLI CATI ON No. 7386 OF 2004
with
SPECI AL CI VIL APPLI CATI ON No. 283 OF 2004
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W th

SPECI AL CI VIL APPLI CATI ON No. 286 OF 2004
wth

SPECI AL CI VI L APPLI CATI ON No. 287 OF 2004
with

SPECI AL CI VIL APPLI CATI ON No. 288 OF 2004
with

SPECI AL CI VIL APPLI CATI ON No. 290 OF 2004
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W th

SPECI AL CIVIL APPLI CATI ON No. 295 OF 2004
wth

SPECI AL CI VI L APPLI CATI ON No. 423 OF 2004
with

SPECI AL CI VIL APPLI CATI ON No. 663 OF 2004
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with
SPECI AL CI VIL APPLI CATI ON No. 702 OF 2004

W th

SPECI AL CIVIL APPLI CATI ON No. 13440 OF 2003
w th

SPECI AL CI VI L APPLI CATI ON No. 13873 OF 2003
with

SPECI AL CI VI L APPLI CATI ON No. 13964 OF 2003
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with
SPECI AL CI VIL APPLI CATI ON No. 13756 OF 2003

wth
SPECI AL CI VI L APPLI CATI ON No. 270 OF 2004

This is a True Copy of the court records online. Authenticated @ https://eCourtsindia.com/cnr/GJHC240076082004/truecopy/order-1.pdf

www.ecourtsindia.com



www.ecourtsindia.com

LPA/ 1342/ 2003 6/ 71 JUDGVENT

w th
SPECI AL Cl VI L APPLI CATI ON No. 1577 OF 2004

wth
LETTERS PATENT APPEAL No. 1368 OF 2003
in
SPECI AL Cl VIL APPLI CATI ON No. 6312 OF 2003

wth
LETTERS PATENT APPEAL No. 1369 OF 2003
in
SPECI AL ClI VIL APPLI CATI ON No. 6315 OF 2003
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with
c LETTERS PATENT APPEAL No. 1370 OF 2003
8 in
g SPECI AL CI VIL APPLI CATI ON No. 6314 OF 2003
2
g Wit h
§ Cl VIL APPLI CATI ON No. 4152 OF 2004

in

SPECI AL Cl VI L APPLI CATI ON No. 1577 OF 2004

For Approval and Signature:

HONOURABLE MR. JUSTI CE R. S. GARG
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HONOURABLE MR. JUSTI CE RAVI R TRI PATH

1 Whet her Reporters of Local Papers may be al | owed
to see the judgnent ?

2 To be referred to the Reporter or not ?

3 Whet her their Lordships wish to see the fair copy
of the judgnent ?

Whet her this case involves a substantial question
4 of law as to the interpretation of the

constitution of India, 1950 or any order nade

t her eunder ?

5 Whether it is to be circulated to the civil judge
2
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CHARULATA B PATEL - Appell ant (s)
Ver sus
STATE OF GUIARAT & 3 - Respondent(s)

Appear ance :
MR YATI N OZA, SENI OR COUNSEL W TH M5 SONAL R SHAH f or

Appel lant(s) : 1,
MR KAMAL TRI VEDI, ADDL. ADVOCATE GENERAL W TH MS. SANGEETA

VI SHEN, ASSI STANT GOVT. PLEADER FOR RESPONDENTS NO.
----MR A D. OZA, GOVERNMENT PLEADER for Respondent(s) : 1

www.ecourtsindia.com

CORAM : HONOURABLE MR JUSTI CE R S. GARG
and

HONOURABLE MR. JUSTI CE RAVI R TRI PATHI
Date : 28/12/2005

www.ecourtsindia.com

ORAL JUDGVENT ( Per: HONOURABLE MR JUSTI CE RAVI R TRI PATH )

All these matters involve combn question, hence
after hearing the |earned advocates for the contesting

parties, are decided by this common judgenent.
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2. The questions which arise for our consideration are;

(1) Whet her the appellants/ petitioners

appointed purely on ad hoc basis for a fixed

www.ecourtsindia.com

tenure after a selection held pursuant to an
adverti senment by t he respective section/
departnment are entitled to regularisation in

substantive capacity by an order of the Court?
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(ii) Wether continuance for a long tine
entitles an ad hoc appointee to regularisation
Wi thout its initial recruitnent being regul arised
t hrough prescribed Selection Agency, by gi ving

necessary relaxation in the matter of age and

www.ecourtsindia.com

qual i fication prescribed under various provisions
of the Recruitnent Rules in absence of
Recruitnment Rules expressly providing for such
rel axation?

(ii1) Wat role the factors like legitimte

www.ecourtsindia.com

expectations, equity, synpathy and human approach
have to play while considering the claim of
regul ari sati on of ad hoc appoi ntees on the ground
that they had worked on the posts in question

for quite some tine?
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3. The Letters Patent Appeals are filed against the
j udgenent and order dated 25.11. 2003 passed by the
| earned Single Judge disposing of a group of Speci al

Cvil Applications by a common judgenent.

The appellants-original petitioners serving on ad hoc

www.ecourtsindia.com

basis were appointed by order dated 06. 04. 2002 They
were paid salary in the pay scale of Rs.4500-7000/-.

Term nation order dated 27th March 2003 was served to

www.ecourtsindia.com

This is a True Copy of the court records online. Authenticated @ https://eCourtsindia.com/cnr/GJHC240076082004/truecopy/order-1.pdf




www.ecourtsindia.com

LPA/ 1342/ 2003 9/ 71 JUDGVENT
t hem intimating that the services of the appellants
woul d stand termnated with effect from the date
mentioned in the order, i.e. the date on which the term

of the appellants expired.

www.ecourtsindia.com

The appellants approached this Court by filing wit
petitions contending that they were appointed after
followng the due procedure for recruitnent as is
required for regular appointnents still the respondents
being in the process of appointing these ad hoc enpl oyees

on a fixed salary of Rs.3500/- for a fixed term The
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termnation was challenged and it was prayed that the

same be quashed and set aside and the appellants be

£ regularised in the services from the date of their
é appoi ntnent and they be paid salary as per the pay scale
% of junior pharmacist, i.e. Rs.4500-7000/-. By way of
% interim relief it was prayed t hat operation

i npl enentation and execution of the order of term nation

dated 27.03.2003 be stayed and the respondents be

% directed to regularise the services of the petitioners
% from the date of their appointnent and they be paid
g salary as per the pay scale of junior pharmacist, i.e.

Rs. 4500- 7000/ - and the respondents no.l1 and 2 be

directed not to appoint any other person on the post of

the petitioners till regularly selected candidates are

www.ecourtsindia.com
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avai | abl e.
4. The matter was heard by the |earned Single Judge

and after considering the argunents of both the sides the

| earned Single Judge allowed the wit petitions in part.

www.ecourtsindia.com

The respondents were directed to pay the pay scale of
Rs. 4500- 7000/ -, but the prayer to regularise them in
service and to continue themin services till regularly

sel ected candi dates are avail able was refused.

5. These appeals are filed challenging the judgnent

www.ecourtsindia.com

and order of the learned Single Judge to the extent it is
not favourable to the appellants. The challenge is
mainly on the ground that though there is an urgent and
acute need of the services of junior pharmacists, and no

regularly selected candidates are avail abl e, not only
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that it is also not known as to when such regularly
sel ected candi dates woul d be available, still the |earned
Judge has not directed the respondents to continue the
appellants in service as prayed for. It is also
contended in these appeals that the appellants are

di scharging the sanme functions which are discharged by

www.ecourtsindia.com

regul ar enpl oyees, that the posts held by the appellants
are sanctioned posts, that the appellants possess all the

requisite qualifications, for Dbeing appoi nt ed on

www.ecourtsindia.com
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regul ar basis, therefore, the reliefs sought for ought

to have been granted in toto.

6. The Letters Patent Appeals and the Special G vil

supplications are contested by the respondents by filing

www.ecourtsindia.com

reply contending various points which are considered at

an appropriate place in this judgenent.

7. The following facts are necessary for appreciation

of the controversy involved in these matters.
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Special Civil Application No.4596 of 2003 was the first

matter to be filed. It was filed on 07.04.2003 and the

% first order was passed on 09.04.2003, issuing notice

% returnable on 28.04.2003. The |earned Judge was pl eased

g to order that status quo as on the date of the order be
mai nt ai ned, and if the petitioners are in service they
be continued in service till the next date.

In response to the notice issued on 09.04.2003 on the
returnabl e date, the |earned Assistant Governnent Pl eader

appeared and on that day the Court was pleased to pass

www.ecourtsindia.com

the foll ow ng order

“Since the learned Assistant CGovt. Pleader is

www.ecourtsindia.com
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appearing in this matter it is not necessary for
the petitioners to pay process for the purpose
of service of the order of continuing interim
relief, as it is the duty of the |earned

Assi st ant Govt . Pl eader to inform his

www.ecourtsindia.com

departnent.”

The matter was adjourned to 06.05.2003 and ad interim
relief was ordered to continue till the next date. On
09. 05. 2003 the |earned Additional Advocate GCenera

appeared with the |earned Assistant Govt. Pl eader, and
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after hearing him the Court was pleased to continue the

ad interimrelief granted earlier till the next date of
£ heari ng.
s
g
S The matter was thereafter |isted on Board on various

dat es. On 13.08.2003 the Court was pleased to adjourn

the matter to 14.08.2003 and ordered that ad interim

relief granted earlier to continue till further orders.
% On 14. 08. 2003 the Court granted |eave to join
% " CQuj ar at Gaun Seva Pasandgi Mandal ', through its
g Secretary as party respondent and issued notice to the

new y added respondent returnable on 01. 09.2003. The
Court order ed that the ad interim relief granted

earlier shall continue.

www.ecourtsindia.com
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On 01.09. 2003 the Court passed the follow ng order:

“Rule returnable on 04.09.2003. Al these

matters nay be listed inmediately after urgent

www.ecourtsindia.com

adm ssion Board, if any. Both the | earned
advocates have assured the Court that they wll
proceed with the matter on that day. Interim
relief, if any granted earlier to continue till

further orders.”

www.ecourtsindia.com

As per the record next order was passed on 18.09. 2003,

whi ch reads as under:

“No one is present on behalf of the petitioners

even in the second call. Hence S. O To
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29.04.2003. Ofice my notify this matter on a

separate Board for final hearing.”

§ However, the matter could be heard and decided only on
©
G 25.11. 2003.

These details are set out as the sane will answer one of

the inportant contentions raised on behalf of the

appellants that they are in service for 1long and

www.ecourtsindia.com
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therefore, length of service be taken into consideration

while prayers nmade are granted/ rejected. [t was on
§ 09.04.2003 that the Court granted ex parte ad interim
<
g relief, it was continued upto 13.08.2003 being extended
g from tine to tine. On 13.08.2003 it was ordered to
continue till further orders.

8. On 25.11.2003 the Court allowed the petitions to a

[imted extent. The Court was pleased to hold that:

“(i) The petitioners have got no right to ask

www.ecourtsindia.com

for regularisation of their services, as they
have been appointed only on ad hoc basis and by

way of tenure appointnent;

(ii)lIn case the Govt. decides to continue ad hoc
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appoi ntnent for the posts in question in view
of the adm nistrative exigencies, preference

is to be given to those enployees, who are

= . . . .

e already in service, and if services of any one

ol

o

2 of them are required to be termnated, the

g principle of | ast conme, first go IS
required to be followed; and it will be open

for the Govt. not to give fresh appointnent

orders on the expiry of the tenure orders.

www.ecourtsindia.com
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However, if the Govt. decides to give fresh
appoi ntnment orders, the claim of one who is
already in service is required to be
considered, and preference is required to be

given to one who is already in service,

www.ecourtsindia.com

instead of replacing the present petitioners

by ot her new ad hoc enpl oyees.”

9. Besides, the Court passed a separate order in
Special Cvil Application No.4809 of 2003 and 12009 of

2003, which were filed by one Shri Vaghela Rajeshkunar

www.ecourtsindia.com

Bal devbhai and Jigar Natvarlal Joshi respectively. It
was submitted that these petitioners and 25 others, who
had approached this Court earlier are not given fresh

appoi nt nent orders.
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The order reads as under:
“So far as the aforesaid two petitioners, viz.
Vaghel a Raj eshkumar Bal devbhai and Ji gar
Nat varlal Joshi and the 25 aforesaid enpl oyees,
who have not been given any fresh appointnent

orders, are concerned, the respondents shal

www.ecourtsindia.com

reconsider their cases for giving them fresh
appointment if they are formng part of the

original 137 posts, for which recruitnment is

www.ecourtsindia.com

This is a True Copy of the court records online. Authenticated @ https://eCourtsindia.com/cnr/GJHC240076082004/truecopy/order-1.pdf




www.ecourtsindia.com

LPA/ 1342/ 2003 16/ 71 JUDGVENT

made and if any of their juniors is continued,

on the basis of the principle of “last cone,
§ first go”, appropriate orders may be passed as
ol
g regards the aforesaid set of enpl oyees. The
g Govt. shall consider the aforesaid question

appropriately for the purpose of giving fresh

orders to this set of enployees. The Govt. is

accordingly directed to consider their claimand

pass appropriate orders wthin a period of one

nont h from today. Till t he Govt. t akes

appropriate decision in connection wth the
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above enpl oyees, status quo grated earlier shal

conti nue. Simply because these petitioners
have approached this Court and status quo order
Is granted, that itself should not be nade the

basis for not giving even tenure orders which
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are given to other enployees. Utimately, if
these petitioners are continued, they wll be

entitled to regular scale prescribed for the

5 post till their tenure is over. It is, however,
S
e}
§ clarified that it wll be for the Govt. to
3
% review the situation at the time of the

expiry of a tenure appointnment whether to
conti nue such enpl oyee by gi vi ng fresh

appoi ntment orders, but at that tinme, as stated

www.ecourtsindia.com
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earlier, the principle of “last cone, first go”
Is required to be followed, as the one who is
already in service is required to be preferred,
instead of replacing such enployee by way of

anot her ad hoc enployee.” (enphasis supplied)
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So far as the claim of Shri Ketan G Pandya, one of the
petitioners in SCA No.5551 of 2003 is concerned the sane

was negatived. The Court passed the follow ng order:

so far as the rest of the five
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petitioners who have already been given
contractual appointnment on a fixed period and
fixed salary are concerned they are required to
be placed in the regular scale, which they were

already getting at the tinme of their initial
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appointnment and they will be entitled to have
such benefit of regular scale, which was given
in the first appoi ntment order till their
tenure cones to an end or till their services
are continued by the Governnment, as per the

exi gencies of the admnistration.”

www.ecourtsindia.com

The Court was al so pleased to order that,

www.ecourtsindia.com
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“So far as rest of the 25 petitioners are
concerned, ultimately, if they are given fresh
appoi ntnment orders, as indicated in the earlier
part of this order, they are also required to be

gi ven regul ar pay scal e, which was given to them

www.ecourtsindia.com

at the time of their initial appointnment and
their case are also required to be treated at
par with the set of other five enployees who are

al ready serving at present in the fixed salary.”

The Court reiterated its earlier direction by saying
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t hat ,

“I't is once again pointed out that even at the
time when the tenure appointnment cones to an

end, it shall not be obligatory on the part of
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the State Government to continue the services
of these ad hoc enpl oyees. However, in case the
Governnent deci des to nmake appoi ntnment of other
ad hoc enployees, naturally, at that tine, the
clains of these enployees are required to be

considered and the principle of 'last cone,

www.ecourtsindia.com

first go' is required to be followed so that it
may not result in arbitrariness or heart-burn to

t he enpl oyees. However, it is clarified that in

www.ecourtsindia.com
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case the tenure appointnent of the petitioners
Is over, they shall have no right to hold the
posts or to claim fresh orders unless the
eventuality pointed out earlier exists or they

are replaced by other junior enployees.”

www.ecourtsindia.com

10. The petitioners being aggrieved of non grant/
ref usal of part of the relief in Special G vil
Application No.6441 of 2003 which was al so di sposed of by

conmon judgenent and order dated 25.11.2003 filed
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Letters Patent Appeal No.1342 of 2003. The sanme was
admtted by the Division Bench (Coram Bhavani Singh,
CJ. & J.N Bhatt, J.) on 16.12.2003. The Division
Bench was pleased to pass the following order in Cvil

Application No.9161 of 2003 on 16.12. 2003:
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“Subject to hearing the other side, til
regularly selected candidates are avail able,
services of petitioners be continued. Direct

service is permtted.”

The Division Bench (Coram Bhavani Singh, CJ. & HK

www.ecourtsindia.com

Rat hod, J.) then passed order on 03.08.2004, which

reads as under:
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“Reply affidavit should have been filed by the
Conmi ssi oner, Heal t h, Medi cal Services and
Medi cal Education (Health Division). Let it be
done within tw weeks, wth <copy to the

appel | ants. Rej oi nder, if any, be filed and

www.ecourtsindia.com

matters posted on August 17, 2004.”

After the order passed in Letters Patent
Appeal No. 1342  of 2003 in Special G vi

Application No.6441 of 2003 on 16.12.2003 |,
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other Letters Patent Appeals being No.1404 of
2003, 1409 of 2003, 1411 of 2003, 1412 of
2003, 1413 of 2003, 1422 of 2003 and 1423 of
2003 were noved and the sane were admtted by
order dated 26.12.2003 and the sane were |inked

wth Letters Patent Appeal No. 1342 of 2003. In
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the respective Civil Applications filed in these
Letters Patent Appeals, the Division Bench was
pl eased to issue rule and grant relief saying

t hat ,

“Subject to hearing the other side till

www.ecourtsindia.com

regul arly sel ected candidates are available
services of t he appel | ant s-appl i cants be

conti nued.”
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11. On 17.08.2004 the Division Bench passed the

followng order in Civil Application No.9161 of 2003:

“Petitioners were appointed in para nedical

www.ecourtsindia.com

service (Class [I1l) during 2001 while sone
others between 2002 to 2003. They cl aim
regul arisation, having been appointed through
adverti senent and process of sel ection

However, respondents submt that they were

appointed on ad hoc basis on fixed terns and

www.ecourtsindia.com

condi tions. The petitioners submt that they
are qualified as per recruitnment rul es,
advertisement dated April 4, 2001 and gained

experience by this tine.
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It seens, selection process nust have nade sone
headway by this tine. Therefore, it nmay not be

just and proper to disengage the petitioners at

5 this stage, nore so when they are serving the
ol
o
2 respondents since 2001. Consequent |y, t hey
o
% will continue to hold the post against which

t hey have been appointed and paid the pay scale
of the post. Interim relief made absolute.

Cvil Applications are disposed of.”

www.ecourtsindia.com
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The Division Bench was pleased to pass the followng

order in Letters Patent Appeal:

“Notice to respondent no.4 returnable on

www.ecourtsindia.com

Sept enber 28, 2004, to state by which tinme the
final list of selection would be ready and
pl aced before the Court in sealed cover for
per usal . List the Appeal on Septenber 28,

2004.”
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12. Order dated 17.08.2004, by which Givil Application
No. 9161 of 2005 in Letters Patent Appeal No.1342 of 2003
and other GCivil Applications were deci ded was
chal l enged before the Hon'ble the Apex Court by filing
Speci al Leave to Appeal (C ) Nos.3694 to 3706 of 2004.

In these petitions the Hon' ble the Apex Court vide order
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dated 01.02.2005 granted interim stay of order dated 17th
August 2004. Later on these Special Leave to Appeals
were disposed of by order dated 18.04.2005, which reads

as under:

“Leave granted.

www.ecourtsindia.com

The challenge in these appeals is an interim
order passed by the H gh Court in an appeal in

effect staying the operation of the judgenent
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appealed from The only reason that this Court
had in turn stayed the operation of the interim
or der of the Hi gh Court was that no reasons

wer e

www.ecourtsindia.com

given by the Division Bench in support of its

concl usi on. W are told that the appeals are
§ now bei ng heard before the Division Bench of the
% H gh Court. In that view of the matter, no
qé useful purpose will be served in keeping these
appeals alive. Accordingly, we continue the
interim order passed by this Court till the

di sposal of the appeals by the H gh Court. It is
expected that the appeals will be disposed of as

expedi tiously as possible. W make it clear
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that this Court has not expressed any view on
the nerits of the dispute between the parties.

The appeals are accordingly disposed of.”

13. After Letters Patent Appeal No.1342 of 2003 in

Special Cvil Application No.6441 of 2003 was admtted

www.ecourtsindia.com

by the Division Bench (Coram Bhavani Singh, CJ. &
J.N. Bhatt, J.) on 16.12.2003 and interim protection

was granted and continued directing the respondents to

www.ecourtsindia.com
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continue the petitioners in service till regularly
sel ected candidates are avai | abl e, nunber of ot her
petitions were filed being Special G vil Applications

No. 18262 of 2003, 18303 of 2003, 282 of 2004, 283 of

2004, 286 of 2004, 287 of 2004, 288 of 2004, 290 of

www.ecourtsindia.com

2004, 295 of 2004, 423 of 2004, 663, 702 of 2004, 705 of
2004, 706 of 2004, 707 of 2004, 918, 1670, 2471 of 2004,

2742 of 2004, 2743 of 2003, 2914 of 2004, 3516 of 2004,

§ 3668 of 2004, 3936 of 2004, 15 of 2004, 18 of 2004,
% 19 of 2004, 7386 of 2004, 8228 of 2004 and 9048 of 2004
% before the |earned Single Judge. In all these matters

the Court i ssued either 'notice' or 'rule" and granted

interimrelief on the sane |lines on which it was granted

by the D vision Bench.

On 13.09.2004 all these petitions were heard for interim
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relief and the learned Single Judge, after hearing the
| earned advocates for both the sides was pleased to pass

an order, the relevant part of which reads as under:

g

s

2 . . . . . .

g “Accordingly, by way of interimrelief, it is

o

% directed that the petitioners' services shall be
continued till regularly selected candi dates are
appointed and the petitioners shall be paid

salary in the regular pay scale which was given
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to the petitioners at the tine of their initial

appoi nt ment .

The petitions shall be listed for final hearing

along with Letters Patent Appeal No. 1342 of 2003

www.ecourtsindia.com

and connected matters. The second sets to be
supplied by 10t" Oct ober 2004.~
14. Accordingly, Letters Patent Appeals No.1342 of 2003
in Special CGvil Application No.6441 of 2003 with other

Letters Patent Appeals and Special G vil Applications
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with Cvil Application No.4152 of 2003 in Special G vi
Application No.1577 of 2003 were notified before this

Bench.

M. Y.N. Oza, t he | earned seni or counsel for t he

appellants while opening his argunents submtted that
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by a Governnent Resolution No.KPA/ 1/ PRI GR dated
27.07.1999 i ssued by t he Gener al Adm ni stration

Department, Governnment of Cujarat has delegated its power

% of recruitnment to the Qujarat Enpl oyees  Servi ce
% Comm ssion/ CQGujarat Staff Selection Comm ssion, which
g later on cane to be known as 'Q@ujarat Subordinate
Sel ection Board'. He submitted that at the materi al
time this Board was 'non functional’ as it did not have
t he required nenbers. That being so, the Governnment had
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given a go by to the appointnent rules in the matter of
recrui tment of para-nedical staff, as no rules were
f ranmed. The subm ssion nade by the |earned counsel
M.Y.N Oza is vehenently opposed and disputed by the

| earned Additional Advocate GCeneral. The Gover nnent

www.ecourtsindia.com

Resolution dated 27-7-1999 is not placed on record. To
ascertain the facts the Court asked the |earned
Addi tional Advocate General to place the said Governnent
Resolution dated 27-7-1999 along with the Resolutions

referred therein on record.

www.ecourtsindia.com

15. At this juncture the |earned senior counsel for the
petitioners/ appellants submtted that there are sone
other Letters Patent Appeals arising out of the sane
j udgenent and about 125 Special G vil Applications,

raising identical questions nmay also be heard together
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as the judgenent in these matters would govern their fate

al so. The office was directed to list all the matters,

on | earned senior counsel giving the nunbers of the
matters. Accordi ngly, these matters are listed before
this Court.

www.ecourtsindia.com

After the Hon' ble the Apex Court disposed of the Specia
Leave Petitions by order dated 18th April 2005, the State

Government noved Civil Applications for vacating interim

www.ecourtsindia.com
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relief. The G vil Applications were heard. The Court

di sposed them of by order dated 20th April 2005.

16. Before we deal with the rival subm ssions made by

the respective parties, the factual background which has

www.ecourtsindia.com

a bearing on the controversy involved in the matter is

set out.

§ On 21st March 1988 the State Governnent had issued a
% Resol ution setting up a conmssion in the nane and style
qé of 'Staff Selection Comm ssion'. It was assigned the

work of recruitnent of Class IlIl staff and by doing that,

GQujarat Public Service Conmmssion (GPSC) was relieved
from the task of recruitnent of dass |II. On 22nd
Novemnber 1988 the State CGovernnent i ssued anot her

Resolution nodifying the earlier Resolution to an extent
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and the '"Staff Selection Conmission' was nanmed as
"CQujarat Karmachari Pasandgi Ayog' in Qujarati, and

"CQujarat Staff Selection Comm ssion' in English. On 1st

5 May 1990 the State Governnent issued yet another
ol

G Resol ution and re- nanmed ' CQuj ar at St af f Sel ecti on
g Comm ssion' as 'Qujarat Gaun Seva Pasandgi Mandal', wth

a view to avoid a confusion on account of 'simlarity' in
the name with Qujarat Public Service Comm ssion and

GQujarat Staff Selection Conm ssion. In English it is

www.ecourtsindia.com
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"CQujarat Subordinate Services Selection Board'. The
State Governnent by a Resolution dated 15th Cctober 1994
entrusted the work of recruitnment of Class IIl cadre to
the aforesaid Mandal, under the control of the D rector

of Accounts and Treasury.

www.ecourtsindia.com

In the year 1999 on 27th July 1999 the State CGovernnent

issued a Resolution and entrusted the entire work of

=

o

e sel ection and recruitnent of candidates for technical
o

% and non-technical cadres belonging to Cass IIl to the
:

§ Mandal .

This is the historical background so far as coming into
being of the 'CGujarat Gaun Seva Pasandgi Mandal' (Guj ar at
Subor di nat e Service Sel ection Boar d) (hereinafter

referred to as “Mandal” for brevity) is concerned.
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17. In the year 2001, due to unfortunate earthquake an
energent situation arose. The Gover nnent in Health &
% Fam|ly Welfare Departnment, issued a Resolution on 13th
% March 2001, after obtaining concurrence of the Finance
g Departnent, and decided to fill up 433 para-nedical poss,
falling within the jurisdiction of the 'Mandal', on ad
hoc basis, for a period of one year or till t he

regularly selected candidates are nade available by the

www.ecourtsindia.com
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Mandal , whi chever is earlier.

§ Pursuant to that an advertisenent was issued on 25" April
<
g 2001, inviting the applications for ad hoc appointnment on
g vari ous posts including Junior Pharmacist. A sel ection
was held pursuant to the aforesaid advertisenent. It is
on 6t" April 2002 that the appellant-petitioners in
Letters Patent Appeal No.1369 of 2003 were engaged as
§ Juni or Pharmaci sts on purely ad hoc basis for the period
% of one year or till regularly selected candidates by
% "Mandal ' are nmade avail able, whichever is earlier in the
pay scale of Rs.4500-7000/-. It was provided in the

appointnment order to give an undertaking that the
appointee will abide by the terns and conditions of the
appoi ntnent order and that one wll not have any

objection in respect of termnation from the enploynent
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on expiry of specified period on ad hoc enploynent.
Accordingly, every appointee executed such undertaking.
On 227 April 2002, the State Governnment in Health &
Fam |y Welfare Departnent, after obtaining concurrence of
the Finance Departnent issued a Resolution extending the

af oresaid ad hoc appointnent for a further period of six

www.ecourtsindia.com

nmont hs as period of one year indicated in the Resol ution
dated 13th March 2001 was to expire. Thereafter, on 6th

February 2003, the State Government in Health & Famly

www.ecourtsindia.com
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Wel fare Depart nent I ssued anot her Resolution after
obtaining concurrence of the Finance Departnent as
regularly selected persons by the Mandal were not
avai |l abl e and grant ed approval for ef fecting

appoi ntnments of the ad hoc enpl oyees, on contract basis

www.ecourtsindia.com

for a period of 11 nonths on fixed pay as per Schedule
appended to the Resolution. That Schedul e was amended by

t he subsequent Resol ution dated 13th February 2003.

Thereafter, or der was i ssued on 27th Mar ch 2003

www.ecourtsindia.com

term nating the services of the appellant-petitioners as
well as others enployed on ad hoc basis for a period of
one year on the expiry of period of ad hoc appoi ntnment on

12th April 2003.

18. To challenge this order of termnation dated 27th
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March 2003 the appellant-petitioners filed the subject
petition on 7t April 2003, wherein the Court passed the

first order on 9t April 2003 issuing notice returnable on

% 28th April 2003 and granted order of 'status quo', details
% of which are already set out in earlier part of this
g or der. The order granted on 9th April of ' maintaining

status quo' continued not only wuntil the disposal of

petition/s by the l|earned Single Judge by judgenent and

order dated 25th Novenber 2003 but even thereafter as the

www.ecourtsindia.com
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matter was carried in appeal and also to the Hon'ble the

Apex Court.

M.Y.N Oza, the |earned Senior Counsel appearing for the

appel l ant-petitioners submtted that all these matters

www.ecourtsindia.com

i nvol ve a common questi on. He submtted that wth sone
variation of date of appointnent, date of serving or
order of term nation the facts are alnost identical. He
submtted that in the case of the appellant in Letters

Pat ent Appeal No. 1485 of 2004 arising from Special Cvil
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Application No.5551 of 2003, the appellant-Hen ata
Bavabhai Patel was initially appointed on ad hoc basis
vide order dated 1st Cctober 2001. The |earned Senior
Counsel appeari ng for t he appel l ant-petitioners
vehenently submtted that the appellant-petitioners are

serving wth respondents no.1 and 2, that the appellant-
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petitioners were appointed on ad hoc basis vide order
dated 1st Cctober 2001 after followi ng due procedure for
recruitnment as is required for regular enployees and were
paid salary in the pay scale of Rs.5000 - 8000/-; that
before expiry of the period of appointnent the appellant

was served with the inpugned order of termnation dated

www.ecourtsindia.com

27th March 2003 declaring that the services of appellant
would be termnated with effect from 4th April 2003, the

date on which the term of appointnment was to expire.
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This is a True Copy of the court records online. Authenticated @ https://eCourtsindia.com/cnr/GJHC240076082004/truecopy/order-1.pdf




www.ecourtsindia.com

LPA/ 1342/ 2003 32/ 71 JUDGVENT

19. The appellant also canme to know that the respondents
are in a process of re-appointing the appellant and ot her
ad hoc enpl oyees on fixed salary of Rs.3500/- for a fixed

term and re-appointed the appellant along with other ad

www.ecourtsindia.com

hoc Lab Technicians on fixed salary of Rs.3500/- vide

order dated 19t April 2003.

The appellant, challenged the inpugned termnation and

inter alia, prayed for regularisation and continuation of

www.ecourtsindia.com

services till regularly selected candidate is nade
avai l abl e by the Mandal and also to pay salary as per the
pay scale of Rs.5000 — 8000/- as paid at the tinme of her
initial appointnment. The |earned Senior Counsel submtted
that the action of the State Governnment of termnating

the services of the appellant and appointing her on ad
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hoc basis on fixed salary was nost unfortunate. It is
good that the learned Single Judge partly allowed the
Special Cvil Application vide judgenent and order dated
25th  Novenmber 2003 and granted certain relief to the
appel l ant, such as, pay scale of Rs.5000 - 8000/-. But

then the |earned Single Judge did not grant other reliefs

www.ecourtsindia.com

like regularisation of services of the appellant with all
consequenti al and incidental benefits, to continue

services of the appellant till regularly selected
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candidate is nade available by the Mandal, the appell ant

has to file this Letters Patent Appeal.

The |earned Senior Counsel submtted that it is an

admtted fact that there is urgent and acute need of Para

www.ecourtsindia.com

-nmedical staff which includes Lab Technicians and it is
also admtted fact that there is no regularly selected
candi date avail abl e, that it is also not known as to
when such candi dates woul d be made available by the
Mandal . In such a situation the l|earned Single Judge

ought to have directed the respondents to continue the

www.ecourtsindia.com

services of the appellant till regularly selected

candidate is made avail abl e by the Mandal .

The | earned senior counsel strenuously submtted that the

appellant is discharging the sane functions as are
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di scharged by a regul ar enpl oyee and that the post of the
appellant is a sanctioned post, besides the appellant
fulfils all requisite qualifications and is thus, by all
means eligible for being appointed as a regul ar enpl oyee,
therefore, the services of the appellant should have been

ordered to be regul ari sed.
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20. The | earned senior counsel repeatedly submtted that

t hough the learned Single Judge had taken note of the
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fact that the post of the appellant is sanctioned one,
that the appellant has been appointed to the said post
after follow ng due process of recruitnment, required for
appointing the candidates on regular basis; that the

appel | ant is discharging the sane duties as are
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di scharged by a regularly appointed Lab Technician, that
the regularly selected candidates by the Mndal are not
avai lable till date, that being so, the |earned Judge
ought to have directed the respondents to continue the

services of the appellant till the regularly selected
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candi dates are nmade available by the Mandal and should
have directed the respondents to regularise the services

of the appell ants.

The learned Senior Counsel submtted that it is an

admtted fact that it was in view of the urgent and acute
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need of the services of the Para-nedical staff which
included the Lab Technician and as no candidates duly

selected by the Mndal were available, the Governnent

5 vide Resolution dated 13t" March 2001, decided to fill wup
ol

i 433 posts. He submitted that it is a well settled
g principle of law that, 'an ad hoc enployee cannot be

replaced by another ad hoc enployee, and order to enforce

this principle the learned Single Judge ought to have

directed the respondents to continue the services of the
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This is a True Copy of the court records online. Authenticated @ https://eCourtsindia.com/cnr/GJHC240076082004/truecopy/order-1.pdf




www.ecourtsindia.com

LPA/ 1342/ 2003 35/ 71 JUDGVENT

appellants till regularly selected candidates are nade

avai |l abl e by the Mandal .

The | earned senior counsel submtted that the factum of

t he appoi ntnment of the appellant, which was nade by the

www.ecourtsindia.com

regular node of recruitnment and the factum that the
appellant by all neans is qualified to be appointed as
regul ar enployee as per the recruitnment rules, and that
the appellant is appointed to a 'sanctioned post and
that she is discharging the sane duties that of a regqgular

enpl oyee, the principle of equal pay for equal work and
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there being no justification for denying the claimof the
appellant for regularisation and in the alternative to
continue till regularly selected candidates are nade
avai l able by the Mndal, should have been considered in

its true perspective and should have been given due
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wei ghtage while granting relief to the appellant-

petitioners.

The | earned senior counsel submtted that the Hon' ble the
Apex Court has observed in nunber of decisions that the

Governnment cannot shirk its responsibility of providing
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essential services which include services of para-nedical
staff on the ground of paucity of funds. He submitted

that essential services cannot be provided wthout
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continuing the appellant and other simlarly situated
persons in service. He also submtted that proposal of
the State to keep the posts vacant on account of shortage
of funds, should have been turned down w th heavy hand.

He submtted that once the sanctioned posts are to be

www.ecourtsindia.com

filled in, then the claim of the appellant-petitioners
could not have been denied and the resultant effect would
have been to continue the petitioner in service till a
regularly selected candidate is made available by the
Mandal and also to consider the case of the petitioner

for regul arisation.

www.ecourtsindia.com

21. The learned senior counsel submtted that the
| earned Single Judge ought not to have held that it is
not open for the State to keep the posts on which the

appellant is serving, vacant and to wait for the arriva
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of the regularly selected candi dates. He submitted that
the learned Single Judge has erred in holding that the

appel l ant and other enployees cannot insist for their

% continuance even till regularly selected candidates are
% made available by the Mandal. He submtted that the
g learned Single Judge having held that the work in
guestion is still in existence and the Governnment is in
need of services of par a- nedi al staff, like the

appel lants, it should not have been held that it is open

www.ecourtsindia.com
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for the Governnent to keep the para-nedical posts vacant
because of paucity of funds. He submtted that these two
things are diagonally opposite. The |Iearned senior
counsel submtted that when there is an acute and urgent

need of services of para-nedical staff the Governnment is

www.ecourtsindia.com

duty bound to enploy the required para-nedical, Cass Il
enpl oyees and that being so the appellant and all other

simlarly situated persons deserve not only to be

=

§ continued in service till regularly selected candidates

% are made avail able by the Mandal but also deserve to be

% regularised wth all consequenti al and incidental
benefits.

The | earned senior counsel submtted that allowng the
Governnent to resort to the schenme of ad hoc enpl oynent

is nothing but allowing the Governnent to exploit the
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desperate need of enploynent of the appellant and other

simlarly situated persons. He submitted that it is
unfortunate that a vital issue Ilike 'continuation in
% service of the appellant and other simlarly situated
% persons till regularly selected candidates are nade
g available by the Mandal', is left to the discretion of
t he Government. He submitted that this will cause not

only further exploitation of the appellant and other

simlarly situated enployees but would end up in pushing
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This is a True Copy of the court records online. Authenticated @ https://eCourtsindia.com/cnr/GJHC240076082004/truecopy/order-1.pdf




www.ecourtsindia.com

LPA/ 1342/ 2003 38/ 71 JUDGVENT

t hese enployees to the status of slaves of the Governnent
who would be conpletely at the nmercy of the Governnent.
The |earned senior counsel submtted that the policy of
t he Gover nent (S in sheer viol ation of t he

constitutional rights and privileges of the appellant and

www.ecourtsindia.com

other simlarly situated enployees, which cannot be and

ought not be tolerated.

22. The learned senior counsel submtted that for the
sane reasons for which the learned Single Judge granted

the pay scale to the appellant and other simlarly

www.ecourtsindia.com

situated enpl oyees, he should have granted the relief of
continuing the appellant and other simlarly situated
persons in service, till regularly selected candi dates

are made avail abl e by the Mandal
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The | earned senior counsel reiterated that the appell ant
and other simlarly situated persons have nade out a good
case for regularisation as the appellant and ot her
enpl oyees were appointed to sanctioned posts, were
recruited after followng the procedure neant for regul ar

enpl oyees and they were discharging the sane duties as

www.ecourtsindia.com

that of regular enployees. He submitted that in that
view of the matter the |earned Single Judge ought to have

granted the relief of regularisation.
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23. Last but not the least the |earned senior counsel
submtted that this is a fit case in which reliefs not
granted by the learned Single Judge are required to be

granted by this Court to advance the cause of justice.

www.ecourtsindia.com

24. The learned senior counsel submtted that even when
the Mandal was given the power to mmke recruitnent, the
Governnment was not denuded of its power to nake
recruitnment and therefore, the recruitnment of the

appel lant and other simlarly situated enployees by the

www.ecourtsindia.com

Government is not irregular and the services of the
appellant and all other simlarly situated persons
deserve to be regularised. The | earned senior counsel
submtted that as it is contended by the Governnent that

the recruitnent was nmade by the 'Governnent' and not by
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the 'Mandal' the sane cannot be regul arised, because it
is not made by the authority to which the work of
recruitnment is assigned by the CGovernnent. He subm tted
that an authority which has delegated the power to
anot her authority can always exercise the power

del egat ed. In support of this submssion the |earned

www.ecourtsindia.com

senior counsel relied upon the decisions of the Hon'ble
the Apex Court in the matters of (i) Godavari S.

Parul ekar, etc. (In Cr.A Nos.142 to 149 of 1964); B.K

www.ecourtsindia.com
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Khopkar and others (In Cr.A. Nos.225 to 227 of 1964),

Appel | ant s Vs. the State of Mharashtra (In all the

appeal s r espondent reported in A l.R 1966 SC 1404,

(1i) Governnent of Andhra Pradesh & another Vs. Medw n

Educational Society and others, reported in (2004) 1

www.ecourtsindia.com

SCC 86, (iii1) Ishwar Singh Vs. State of Rajasthan and

others, reported in (2005) 2 SCC 334.

The proposition laid down in these decisions is well

accept ed. The Hon'ble the Apex Court has observed in
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para 6 in the case of Godavari S. Parulekar, etc.

(supra),

% “Del egati on, as the word is generally used,

ol

o

g does not inply a parting wth powers by the

o

% person who grants the delegation, but points
rather to the conferring of an authority to do
t hi ngs which otherw se that person would have to
do hinsel f.”

g

s

2

E 25. In the present case the Government entrusted the

Q

§ work of recruitnment to the 'Mandal' for obvious reasons

and the sane are narrated by the |earned Additional
Advocate GCeneral in his subm ssions. That being so the

object of this assignnent or entrustnent becone apparent.
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There is no question of the Government being denuded of
the power to recruit. But then a GCovernnent always
functions through its agencies and once such agency is
created, it is in the fitness of things to allow that

agency to discharge its functions. The act of the

www.ecourtsindia.com

Governnent to meke recruitment on ad hoc basis is
explained from the subm ssions of the |earned senior
counsel hinself. It was only on account of acute, urgent
need that the Governnent had undertaken that task. The
task was undertaken to neet the wurgent need. The

Government while so doing nade it clear to the appointees

www.ecourtsindia.com

right at the inception that their services are liable to
be termnated as and when regularly selected candi dates
are nmade avail able by the Mandal or on expiry of the term
of appoi ntment whichever is earlier. In view of these

glaring facts, the decisions of the Hon' ble the Apex
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Court have no application to the facts of this case.

The | earned senior counsel next submtted that even in
the cases where the Governnent s required to nake
appointnent to certain posts in consultation wth the

GPSC, such appointnent made by the Governnent w thout

www.ecourtsindia.com

consulting the Comm ssion (Public Service Conm ssion)
does not beconme invalid or i1l egal because the

requi renent of consultation with the Conmm ssion is held
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to be 'directory' and not nmandatory in nature. He
submtted that applying the same analogy, recruitnent
which was otherwse to be nmade by the Mandal could be
made by the Governnent. The requirenent of naking the

appoi ntnment by Mandal be held to be directory in nature

www.ecourtsindia.com

and not nandatory. That being so, the appointnent nade
by the Government should be treated to be regular
appointnment. In this regard he relied upon a decision of

the Hon'ble Apex Court in the nmatter of State of U P.

Vs. Ram Chander Singh and others, reported in (1989) 1

SCC 137.

www.ecourtsindia.com

The decision of the Hon'ble the Apex Court has no
application to the facts of the case on hand inasnuch as
in the present case an agency/ authority is created by

the Governnent and work of recruitnent is assigned to it.
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There is no reason for which that authority should be
bypassed by the Governnent, nore particularly when the
Governnent had wundertaken that task for a definite
pur pose of neeting the urgent need of the day and besi des
t he appointees were also made known about the nature of

their appointnent, they knew in advance that their

www.ecourtsindia.com

appointnment is to last only for the period nmentioned in
the appoi nt nent or der or till regularly selected

candi dates are nade avail able by the Mandal, whichever is
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earlier.

The | earned senior counsel in support of his subm ssion
that the appellant and other simlarly situated enpl oyees

are discharging the same duties as that of regular

www.ecourtsindia.com

enpl oyees, and they should be paid the sanme pay scale
relied upon a decision of the Hon' ble the Apex Court in

the matter of Dhirendra Chanoli and another Vs. State of

UP. reported in (1986) 1 SCC 637. The question of

equal pay for equal work does not survive in the matter

www.ecourtsindia.com

as the learned Single Judge has already granted that

relief to the appellant-petitioners.

26. The learned senior counsel next relied upon a
decision of this Court in Special GCvil Applications

No. 2843, 2919, 2924 and 2780 of 1991, wth Special Cvi
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Applications No. 1971, 6909, 5872 and 2074 of 1988, wth
Special Civil Applications No.7331 and 7449 of 1990 with
Special Cvil Application No.2001 of 1989, in support of
his subm ssion that the services of the appellant and
other simlarly situated persons shall not be term nated

until a regularly selected candidate is avail abl e.

www.ecourtsindia.com

27. Last, but not the least the |earned senior counsel

also relied upon a decision of the Hon'ble the Apex Court
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in the matter of Raj bi nder Singh Vs. State of Punjab,

reported in JT 1988 (1) SC 31, whereby the Hon'ble the
Apex Court was pleased to allow an ad hoc teacher to
continue in service while the persons regularly selected

by the Public Service Conmission are appointed to the

www.ecourtsindia.com

post .

28. The question of continuing ad hoc enployees in
service till regularly selected candidates are nade
avai l able by the Mandal need not detain the Court any

| onger. In the considered opinion of this Court it is

www.ecourtsindia.com

for the State to decide as to whether it is in need of
the services of the ad hoc enployees or not. It is for
the State to decide as to whether to continue or not to
continue the services of ad hoc enployees till regularly

sel ected candidates are nade available by the Mandal.
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Many a tinme it is noticed that continuance of such ad
hoc enployees either by the State itself or under the
orders of the Court gives rise to undue expectations in
the mnd of the ad hoc appointee and results into
multiple litigations. If the State has decided not to

continue the services of ad hoc enployees, in accordance

www.ecourtsindia.com

with the terns of appointnment order, then there is no

reason for which this request is to be accepted.
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29. The |learned senior counsel next submtted that
earlier the State GCovernnment had resorted to simlar
schenme of fixed pay appointnent in the matter of Vidya
Sahayak and Shi kshan Sahayak which was the subject matter

of judicial scrutiny in Special G vil Application No.5218

www.ecourtsindia.com

of 1998 with Special Cvil Application No.8610 of 1997
with Special Gvil Application No.8193 of 1997 decided
by this Court (Coram N N Mthur, J.) by judgenent and
order dated 13th August 1998, so far as Vidya Sahayak is

concer ned. So far as Shi kshan Sahayak is concerned, the

www.ecourtsindia.com

same was under scrutiny in Special Cvil Application
No. 10018 of 2002 decided by this Court (P.B. Mjnudar,

J.) vide judgenment dated 23/24t" July 2003.

These decisions are not to be considered at this stage,

because this Court is not called upon to adjudicate and
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pronounce on any such schene of the Government in this

matter.

30. On behalf of the respondents, the |earned Additional
Advocate GCeneral nmade his subm ssions. The | ear ned

Addi ti onal Advocate Ceneral submtted that when specific

www.ecourtsindia.com

agency/ authority is created and is assigned/ entrusted
the work of recruitnment it is always desirable that to

attain the object of full transparency, that agency is
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allowed to function and is allowed to make recruitnent.

He submtted that the State CGovernnent by its Resol ution

s dated 27th July 1999 entrusted the entire work of

B

g sel ection and recruitnment of candidates for technical and

g non technical cadres belonging to Cdass 1Il to the
Mandal . That being so the recruitnent made by the State

Governnment to neet the urgent, acute need of the day

cannot be substituted as a regular recruitnent. It was
§ only ad hoc/ stop gap neasure to neet the urgent/ acute
% requirenent with a specific intimation in that regard to
% t he appoi nt ees. He submitted that the appointees were
informed about the nature of their appointnent. They

were told right from the beginning about the nature of
t heir appointnent, tenure of the appointnent and al so the
conti ngency under which the appointnent can be brought to

an end, i.e. regularly selected candidate being nade
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avai |l abl e by the Mandal .

The | earned Additional Advocate General submtted that in
fact the admnistrative instructions issued by the
Governnent in the form of resolutions are in the nature

of rul es. He further submtted that these are in the

www.ecourtsindia.com

nature of supplenent to the recruitnent rules framed
under Article 309 of the Constitution of India and the

sane should be allowed to be enforced so as to have
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consi stency. He submtted that in the wevent the
Governnent is allowed to follow those instructions/ rules
scrupulously it will avoid arbitrariness and nepotism in
the matter of appointnment. In this regard he relied upon

a decision of the Hon' ble the Apex Court in the matter of

www.ecourtsindia.com

A.P. Aggarwal Vs. Governnent of NCT of Del hi and another,
reported in (2000) 1 SCC 600. He has referred to paras

11, 12 & 15 of the said judgenent, which are reproduced

her eunder

www.ecourtsindia.com

“11. In our opinion, this is a case of
conferment of power together with a discretion
which goes with it to enable proper exercise of
the power and therefore, it is coupled with a
duty to shun arbitrariness in its exercise and

to pronote the object for which the power is
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conferred which undoubtedly is public interest
and not individual or private gain, whim or
caprice of any individual. Even if it is to be
said that the instructions contained in the
of fice menor andum dat ed 14-5- 1987 are

di scretionary and not mandatory, such discretion

www.ecourtsindia.com

is coupled with the duty to act in a nmanner
which will pronote the object for which the

power is conferred and also satisfy the

www.ecourtsindia.com
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mandatory requirement of the statute. It is not
therefore, open to the Governnent to ignore the
panel which was al ready approved and accepted by
it and resort to a fresh selection process

Wi t hout giving any proper reason for resorting

www.ecourtsindia.com

to the sane. It is not the case of the
Governnent at any state that the appellant is
not fit to occupy the post. No attenpt was nade
before the Tribunal or before this Court to
place any valid reason for ignoring the

appel lant and launching a fresh process of

www.ecourtsindia.com

sel ection.”

“12. It is well settled that every State action,
in order to survive, mnmust not be susceptible to

the vice of arbitrariness which is the crux of
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Article 14 of the Constitution and basic to the
rule of law, the system which governs us (vide

Shril ekha Vidyarthi V. State of U P.).”

“15. In Virender S. Hooda V. State of

Har yana t he Har yana Servi ce Comm ssi on

www.ecourtsindia.com

advertised 12 posts of the Haryana G vil
Servi ce (Executive Branch). On conpletion of

selection final list was published. Sone of

www.ecourtsindia.com
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the selected candidates did not join and the
appel | ant contended that they shoul d have been
consi dered agai nst the vacancies so arising,
dependi ng upon the ranking obtained by the

appellants in the conpetitive exanination.

www.ecourtsindia.com

They relied on governnent circulars dated
22.3.1957 and 26.5.1972 according to which
the vacancies which arose wthin six nonths
from receipt of recomendati ons  of t he
Comm ssion, should be filled up from the

waiting list maintained by the Conm ssion.

www.ecourtsindia.com

The wit petition filed by the appellants was
di sm ssed by the High Court in the view that
the admnistrative instructions contained in
t he circulars coul d not be enf or ced.

Reversing the decision of the H gh Court, the
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Di vi sion Bench of this Court observed that the
Governnment ought to have considered the case
of the appellants as per the rank obtained by
them and the appellants had to be appointed if
they cane within the range of selection. The

Bench pointed out that when those vacancies

www.ecourtsindia.com

arose within a period of six nonths from the
date of previous selection, the governnent

circulars were attracted and the view of the

www.ecourtsindia.com
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H gh Court that the vacancies arose after
sel ection process comrenced had no rel evance
and they are contrary to the declared policy
of the Governnent. The Bench observed that

the view taken by the H gh Court that the

www.ecourtsindia.com

adm nistrative instructions could not be
enforced by the appellants woul d be | ooki ng at
the matter from a narrow and wong angle. The

Bench said : (SCC p. 699, para 4).

“When a policy has been declared by

www.ecourtsindia.com

the State as to the manner of filling
up the post and that policy is
declared in terns of rules and
instructions issued to the Public

Service Conmmission from time to tine
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and so long as these instructions are
not contrary to the rules, t he

respondents ought to follow the sane.”

The ruling applies on all force to the facts of the

present case.

www.ecourtsindia.com

The | earned Additional Advocate General also relied upon

a decision of the Hon' ble the Apex Court in the matter of

www.ecourtsindia.com
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Jatinder Kumar Vs. State of Punjab, reported in (1985) 1

SCC 122. He referred to para 1 and 12 of the said

j udgenent, which are reproduced hereunder:

“1. The main question for consideration in this

www.ecourtsindia.com

appeal by special leave is whether a person
selected by the Subordinate Service Selection
Board for direct appointnment to the post of
Assi stant Sub Inspector of Police has got an

unfettered right to be appointed on the basis of

www.ecourtsindia.com

t he recommendati on nade by the said Board.”

“12. The establishnent of an independent body
like Public Service Commission is to ensure
selection of best avai l able persons for

appointnment in a post to avoid arbitrariness and
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nepotism in the matter of appointnment. It is
constituted by persons of high ability, varied
experience and of undisputed integrity and
further assisted by experts on the subject. It
is true that they are appointed by Governnent

but once they are appointed their independence

www.ecourtsindia.com

Is secured by various previsions of the
Constitution. Whenever the Governnent S

required to make an appointnent to a higher
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This is a True Copy of the court records online. Authenticated @ https://eCourtsindia.com/cnr/GJHC240076082004/truecopy/order-1.pdf




www.ecourtsindia.com

LPA/ 1342/ 2003 52/ 71 JUDGVENT

public office it is required to consult the
Public Service Comm ssion. The selection has to
be made by the Comm ssion and the Governnent has
to fill up the posts by appointing those

selected and recommended by the Conm ssion

www.ecourtsindia.com

adhering to the order of nerit in the list of

candi dat es sent by t he Publ i c Service

Comm ssi on. The selection by the Comm ssion
§ however, is only a recomendation of the
% Comm ssi on and t he final authority for
% appointnment is the Governnent. The Gover nnent

may accept the recommendation or may decline to
accept the sane. But if it chooses not to
accept the recomendation of the Conm ssion the
Constitution enjoins the Governnent to place on

the table of Legislative Assenbly its reasons
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and report for doing so. Thus, the Governnent is
made answerable to the House for any departure
vide Article 323 of the Constitution. Thi s,
however, does not clothe the appellants with any
such right. They cannot claimas of right that

the Governnent nust accept the recomendations

www.ecourtsindia.com

of the Conmi ssion. |If, however, the vacancy is
to be filled up, the Governnent has to nake

appointnment strictly adhering to the order of
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nmerit as recommended by the Public Service

Comm ssi on. It cannot disturb the order of
merit according to its own sweet will except for
other good reasons viz., bad conduct or

character. The Government al so cannot appoint a

www.ecourtsindia.com

person whose nane does not appear in the list.
But it is open to the Government to decide how
many appoi ntnents will be nmade. The process for
selection and selection for the purpose of
recruitnment against anticipated vacancies does

not create a right to be appointed to the post

www.ecourtsindia.com

which can be enforced by a nandanus. W are
supported in our view by the tw earlier
decisions of this Court in AN DSilva W
Union of India and State of Haryana V. Subash

Chander WMarwaha. The contention of M. Anthony
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to the contrary cannot be accepted.”

The subm ssion of the |earned Additional Advocate Ceneral
deserves acceptance for t he si npl e reason t hat
arbitrariness and nepotismis the order of the day, nore

so, in the matter of recruitnment to Governnent service.

www.ecourtsindia.com

In such atnosphere if the Governnent conmes out with a
mechani sm to avoid/ mnimse arbitrariness and nepotism

such a step is a welcone step and is to be appreciated

www.ecourtsindia.com
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by one and all. That being so it cannot be said that
recruitnment made by the Government is a substitute of
recruitment by a regular agency/ authority. That being
so the recruitnent nade by the Governnent remains to be a

stop gap arrangenent and cannot be ordered to be a

www.ecourtsindia.com

substitute of the regular selection/ recruitnent made by

t he regul ar agency.

31. The |learned Additional Advocate GCeneral submtted
that the appellant/ petitioners were appointed purely on

ad hoc basis for a fixed tenure pursuant to the

www.ecourtsindia.com

advertisement followed by selection by the Departnent.
Appoi ntment orders did contain this fact. That being so,
the appellant/ petitioners are not entitled to a wit of
mandanus either for regularisation or for continuance in

service till a regularly selected candidate is nmade
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avai l able by the Mandal. The |earned Additional Advocate
CGeneral submtted that when a party is before the Court,
what is required to be established by the party is as to
whet her the party has any right to get the 'relief' as
prayed for. He submtted that the appellant-petitioners

do not have any right to get the 'relief' as prayed for.

www.ecourtsindia.com

Therefore, these appeals and the petitions are required
to be dismissed. In support of this submssion, the

| earned Additional Advocate Ceneral relied upon a

www.ecourtsindia.com
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decision of the Hon"'ble the Apex Court in the matter of

U S. P. Srivastava Vs. Vinoba Bhave University and others,

reported in (2001) 10 SCC 608. The |earned Additiona
Advocate GCeneral referred to para 2 of the said

j udgenent which is reproduced hereunder:

www.ecourtsindia.com

“2. M.Mansih Ranjan, the I|earned counsel
appearing for the appellant contended before us
t hat subsection (10) of section 58 would only be

prospective in nature and would apply to the

www.ecourtsindia.com

appoi ntnments made on ad hoc basis subsequent to
the insertion of the said subsection and since
the appellant's appointnent was prior thereto,
subsection (10) would not apply. M . Sar an,
appearing for the University, on the other hand

contended that even if the provisions of
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subsection (10) of section 58 are prospective
in nature, but in respect of appointnments which
have  not been approved by the Service
Comm ssion, the law would apply and therefore

the period of six nonths would apply to those

cases al so. Having examned the inpugned

www.ecourtsindia.com

provisions of the Act, we do not think that
subsection (10) of section 58 wold apply to the

appoi ntnments nmade prior thereto, nanely, to the

www.ecourtsindia.com
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appoi ntnments nmade earlier than 1993. But at the

sane tinme, when a person approaches a court for

s i ssuance of a mandanus, unless he establishes
8
o
-§ his right to the post, the court wll not be
3
°§’- entitled to issue any wit of mandanmus. In view

of the very nature of appointnent, as indicated
in the appointnment order of the appellant, to
the post of Reader and in view of section 58 as
It stood even prior to the insertion of
subsection (10) therein, an appointnent to the

post of Reader <could be nmde only on the

www.ecourtsindia.com

recommendation of the Service Conmm ssion. The
terns of appointnment in favour of the appellant
also clearly indicate that the appointnment is
purely ad hoc and will cease to be effective if

the Service Conm ssion does not approve of the
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sarne. For seven long years, the Service
Comm ssion had not approved the appointnent of
the appellant to the post of Reader. In such
ci rcunst ances the appell ant cannot claima right
of continuance in the post of Reader and the

Vice Chancell or would be well within his

www.ecourtsindia.com

jurisdiction to termnate his services by
passing the order particularly when the

| egi sl ati ve mandate by insertion of subsection

www.ecourtsindia.com
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(10) of section 58 had already becone
operational by that tine. In that view of the

matter, we are not inclined to interfere wth
the inmpugned order of the H gh Court. Thi s

appeal accordingly fails and is dismssed.”

www.ecourtsindia.com

The | earned Additional Advocate CGeneral submtted that a

tall claim is made by the Ilearned senior counse
§ appearing for the appellant-petitioners that they are
% continuing for a long tine and therefore, their case
% should be considered for regular appointnment. He
submtted that the claimis based on untrue facts. He

submtted that it was for the first tinme that after an

£ advertisement was issued on 25t April 2001 that the
é appel l ant-petitioners were engaged as Cass Ill para-
% medi cal staff as Junior Pharmacist on purely ad hoc basis
% for a period of one year or till regularly selected

candi dates by the Mandal are avail able. He submitted

that the appellant and other simlarly situated persons
reported for duty on 12th April 2002 and when they were
served with an order on 27th March 2003 stating that their

services will be termnated on the expiry of period of ad

www.ecourtsindia.com

hoc appointnment effective from 12th April 2003, they
approached this Court on 7th April 2003 and obtai ned order

on 9th April 2003 for maintaining 'status quo' and by

www.ecourtsindia.com
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virtue of that order they continued in service. That

being so, it cannot be said that they are continued in

§ service for a long tinme which nust tilt the bal ance of

B

g equity in their favour. He submtted that thus, there is

g "factual fallacy' in the subnmssions of the |earned
seni or counsel . The | earned Additional Advocate GCeneral

submtted that even otherwi se the settled |egal position
is that a person who is continued for a long tinme does
not becone entitled to a reqgularisation, wunless his
initial recruitnment is regular. It is for the prescribed

sel ection agency, under various provisions of recruitnent

www.ecourtsindia.com

rules including those of age and qualification which
cannot be relaxed nerely on the ground of continuous
officiation as ad hoc appointee, unless recruitnent rules
expressly provide for such relaxation. He submtted that

t he claim of t he appel | ant/ petitioners for
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regularisation on the ground of they having been
continued for long time deserves to be rejected. 1In this
regard the |earned Additional Advocate GCeneral relied
upon a decision of the Hon' ble the Apex Court in the

matter of J&K Public Service Comm ssion and others Vs.

Dr. Nari nder Mhan and others, reported in (1994) 2 SCC

www.ecourtsindia.com

630. He referred to paras 2, 7 and 11

The | earned Additional Advocate GCeneral relied upon a
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decision of the Hon"'ble the Apex Court in the matter of

Santosh Kumar Vs. G R Chaw a, reported in (2003) 10

SCC 513, particularly paras 3, 4, 13 and 18, which paras

are reproduced hereunder:

www.ecourtsindia.com

“3. The facts, in short, are as foll ows: -

According to the appellants, they were eligible

=

§ for appointnent to the posts in question and the

% appoi ntnments were nmade on the basis of selection

% made pursuant to the public advertisenent and
after considering «clains of al | eligible
candi dat es. In these circunstances, it was

submtted that the entire length of service of
the appellants is entitled to be considered for

the purpose of seniority as held by the
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Constitution Bench of this Court in the case of
Direct Recruit Cass Il Engineering Oficers'
Association s vs. State of Mharashtra and
O hers (1990) 2 SCC 715. However, the High
Court held that ad hoc services cannot be

counted for the purpose of seniority. It was

www.ecourtsindia.com

further submtted that if the ad hoc appoi nt nent
is made after satisfying all tests for regular

appoi ntnment and after considering the clains of
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all eligible candi dates, these appoi ntnments nust

be treated as substantive appointnents for the

s purpose of seniority and that the Hi gh Court
8

o

§ fell in error in excluding such period from
3

% seniority.”

“4, The H gh Court pronounced the inpugned

g j udgnent whereby it was held that t he
g appel lants/wit petitioners who are ad hoc
% appoi ntees are not entitled to claim seniority
% on the basis of continuous officiation. It was

al so hel d t hat t he di rect recruit

appoi nt ees/ respondents were, in fact, appointed
on 16.09.1982 and the corrections were nade in
their appointnment letters mala fide. The Hi gh

Court also disbhelieved the affidavit filed on
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behal f of the State Governnent and the Director
of Medical Services. Accordingly, the High
Court quashed the seniority list and directed
preparation of fresh seniority list in

accordance with the gui del i nes menti oned

www.ecourtsindia.com

therein.”

“13. On the point whether the appellants/wit

www.ecourtsindia.com
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petitioners were entitled to the seniority from
the date of their original initial appointnent,

the Hi gh Court observed as foll ows: -

"In the present case rule of the seniority

www.ecourtsindia.com

clearly provides that seniority in any category

or cadre post shall be determned fromthe date

of the order of substantive appointnent. The
§ posts of Drug Inspectors was within the purview
% of Public Service Conm ssion. But, ad-hoc
% appointnments were nmade. The said ad-hoc

appointnments cannot be deened to be the
substantive appointnents. It were in the nature
of stop gap or fortuitous appointnments, hence
the period during which ad-hoc appointees

wor ked, cannot be counted for the purposes of
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seniority."

“18. The comon judgnent passed by the High

g

é Court, in our view, does not <call for any

N7

§ interference and all the appeals fail and are

% di sm ssed. However, there will be no order as
to costs.”

The | earned Additional Advocate General next relied upon

www.ecourtsindia.com
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a decision of the Hon'ble the Apex Court in the matter of
K.D. Vohra Vs. K G Patel, reported in 2003 (1)GH 312,

particularly paras 7, 17, 25 & 26.

The | earned Additional Advocate Ceneral then relied upon

www.ecourtsindia.com

a judgenent of the Hon' ble the Apex court in the matter

of _ Bhanmati Tapubhai Miliya Vs. State of CGujarat,

reported in 1995 (2) G.H 228, particularly paras 6 & 8,

=

o

_E_;f whi ch are reproduced hereunder

.é

g

Q

§ “6. Wth respect we are unable to agree wth
the decision in the aforesaid case of
M .Bhojani. The reason for this is that it is
now well settled that in the absence of

statutory rules, the Governnent can nmake

recruitnent on the basis of adm ni strative
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instructions. The draft recruitment rules are no
di fferent from admnistrative instructions.
Secondl vy, the power of rel axation of a
qualification is a discretionary power. The
Governnent or the recruiting authority cannot be

conpelled to exercise this discretion when it

www.ecourtsindia.com

chooses not to do so. In that case, ad hoc
appoi nt nent was made because qual i fied

St enographer was not avail abl e. By directing

www.ecourtsindia.com
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that relaxation should have been granted, the
Court in effect, exercised the jurisdiction of
the appointing authority which it could not do.
In that case, the appointnent was for a fixed

period, upto 31st July 1984, as in the present

www.ecourtsindia.com

case, and therefore, Shri Bhojani, Ilike the
appellant in the present case, had no right to
continue after 31st of July 1984. It is
difficult to accept that his appointnent for a
fixed period was in violation of any |law or any

Constitutional provision. The decision in MP.

www.ecourtsindia.com

Bhojani's case is not correct and we overrule

the sane.”

“8. Another case, to which reference my

usefully be nmade, is that of Dr.Arundhati Ait
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Par gaonkar v. State of Mharashtra and another.
JT 1994 (5) SC 378. In that case, the appell ant
was appointed after selection on 16t" Septenber
1978 and the letter of appointnent stated that
the appointnent was “... on a purely tenporary

basis pending further orders as Lecturer in

www.ecourtsindia.com

Dentistry at the B.J. Medical College, Pune from

date of taking over charge ... She wor ked for

about 9 vyears and then, her services were

www.ecourtsindia.com
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term nated. The appell ant sought regul arisation
of her services and it was observed by the
Suprenme Court that eligibility and continuous
wor ki ng for howsoever |ong period should not be

permtted to overreach the |aw. The appel | ant

www.ecourtsindia.com

was held not entitled to claim regularisation
even though she had worked w thout break for 9

years.”

In the earlier part of this judgenent dates right from

filing of the first petition and grant of interimrelief

www.ecourtsindia.com

by the learned Single Judge and thereafter by the
Division Bench are set out in detail. It 1is also
mentioned that the matter had reached the Hon'ble the
Apex Court and orders were passed by the Hon'ble the Apex

Court pursuant to which applications were filed and
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appropriate order was passed by this Court. From the
aforesaid details it cannot be said in the present case
that the appellant or any other simlarly situated person
was continued for a long tine as an ad hoc appointee.
In fact the submssion in this regard by the |earned

senior counsel is not only m sconceived, but to an extent

www.ecourtsindia.com

m sl eadi ng. The appellant-petitioner had reported for
duty on 12th April 2002 and by order dated 27th March 2003

their services were termnated on expiry of period of

www.ecourtsindia.com
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one year of ad hoc appointnent, i.e. 12t April 2003.
Thus, there was no question of continuing these
petitioners/ appellants for a long tine. What ever tine
they have continued in service after serving of order

dated 27t March 2003 was by virtue of order of this

www.ecourtsindia.com

Court. It is well settled principle that orders of Court
do not create equity in favour of a party and do not
cause prejudice to the other. That being so, the
subm ssion of the |earned Additional Advocate General

warrants acceptance and i s accordi ngly accepted.

www.ecourtsindia.com

32. Last but not the least the |I|earned Additional
Advocat e Gener al subm tted t hat t he claim for
regul arisation of ad hoc appointees on the ground that
they had worked on the post in question for quite a

| ong, factors |ike legitimte expectations, equity,
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synpat hy or human approach do not have any role to play.
He submitted that if +these factors are taken into

consideration and are allowed to play any role that wll

5 be at the cost of other candidates for the post, who
ol
o
2 could not get this opportunity to be an ad hoc
o
% appoi nt ee. In the present case this question does not

arise as appointnent was only for a period of one year
and before that period could expire, an order of

term nation was passed. That order was chall enged

www.ecourtsindia.com
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before the Court. It was only by virtue of the order of
the Court that the appellant-petitioners then continued
as ad hoc appoi nt ees. In support of this subm ssion the
| earned Additional Advocate Ceneral relied upon a

decision in the matter of State of MP Vs. Dharam Bir

www.ecourtsindia.com

reported in (1998) 6 SCC 165, particularly paras 23 to 27

and 31.

The | earned Additional Advocate General also relied upon

a decision in the matter of Dr.Chanchal Goyal (Ms.) V.

www.ecourtsindia.com

State of Rajasthan, reported in (2003) 3 SCC 485,

particularly paras 1, 2, 3, 4, 6, 7, 8, 9, and 23.

33. Besides the aforesaid aspects of the matter there is

yet another inportant aspect of the nmatter. It is on
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record that the appellant and other simlarly situated
persons were appointed on purely ad hoc basis for a fixed

term and thereafter their services were termnated by an

% order of termnation to be effective from the date of

g

% the expiry of the term  Though the order is worded that

g the services of the appellant-petitioners and other
simlarly situated persons will stand termnated, it is
in fact an act of disengagenent. A simlar question

arose before the Hon' ble the Apex Court in the matter of

www.ecourtsindia.com
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State of Q@Qujarat & another Vs. Akshay Anrutlal Thakkar,

reported in JT 2006 (1) SC 417.

In the matter before the Hon' ble the Suprene Court,

orders of disengagenent of the respondents, who were

www.ecourtsindia.com

wor ki ng as Hone Guards and Hone Commandants canme up for
consi derati on. The learned Single Judge in H gh Court
was pleased to dismiss the wit petitions filed
challenging the said orders of disengagenent by the

St at e. However , the D vision Bench set aside the

www.ecourtsindia.com

judgenent and order of the |earned Single Judge holding
that Bonbay Hone Guard Rules, 1953 did not enpower the
Governnent to direct termnation of the services of any
menber of the Hone Guard or all the nenbers of the Home
Guards as was sought to be done by the inpugned decision

of the Governnent on 2n Decenber 1995. The Hon' bl e the
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Apex Court was pleased to observe in para 10 as under

“As rightly contended by | earned counsel for the

% appel lant-State, the order inpugned in the wit

% petition was one of disengagenent because the

3

g respondents did not act in ternms of the
undertaking given. .. .. “ (enphasis supplied)

In the present case the appellant and other simlarly

www.ecourtsindia.com
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situated persons were engaged to neet the urgent/ acute
need of services of para-nedical staff. It is on record
that the staff was engaged for a fixed term and that
factum was nade known to every appointee and every

appoi ntee was asked to execute an undertaking. Before

www.ecourtsindia.com

expiry of the termfor which a person was engaged, he was
di sengaged. That being so, this decision of the Hon' ble
the Apex Court squarely applies to the facts of this case
as in substance the order of termnation is nothing but

an order of disengagenent.

www.ecourtsindia.com

34. Simlarly, in a matter before the Hon' ble the Apex

court between Union Public Service Commission Vs. Grish

Jayanti lLal Vaghela and others, reported in Al.R 2006

SC 1165, a question arose as to whether enploynent under

the Governnent is a matter of status and not a contract
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even though the acquisition of such a status may be
preceded by a contract, on acceptance of an offer of

appoi ntment by the enpl oyee.

The Hon'ble the Apex Court was pleased to hold that the

"rights and obligations are not determned by the

www.ecourtsindia.com

contract of the two parties, but by statutory rul es which
are framed by the Governnment in exercise of power

conferred by Article 309 of the Constitution and the

www.ecourtsindia.com
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service rules can be wunilaterally altered by the rule

maki ng aut hority, nanely, the CGovernnent.'

35. The facts of the case before the Hon'ble the Apex

Court were, 'the respondent was engaged or hired on

www.ecourtsindia.com

contract to work as Drugs Inspector for a period of six
nonths from the date of joining or till a candidate
selected by UPSC joined on regular basis, whichever is
earlier. The contract further stipulated that even if a
regularly selected candidate did not join, the respondent

shall stand relieved on the expiry of six nonths.

www.ecourtsindia.com

In these facts the Hon'ble the Apex Court helt that, 'the
respondent did not have any right to continue as Drugs
Inspector after expiry of six nonth period for which he
had been appointed.’ The Hon' ble the Apex Court held as

af oresai d because in the case before the Hon' ble the Apex
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Court, 'it was neither pleaded nor there was any materi al
to show that the appointnment of the respondent was nade
after issuing public advertisenent or the body authorised

under the relevant rules governing the conditions of

service of Drugs Inspectors in the Union Territory of

Daman and Diu had selected him' (enphasis supplied)

www.ecourtsindia.com

Even at the cost of repetitioin it is to be reiterated

that in the case on hand it is on record that the

www.ecourtsindia.com
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Governnent only with a view to neet the acute and urgent
need of para-nedical staff had, as an exception, resorted
to engagi ng/ appointing on ad hoc basis. The appoint nment
was given for a fixed period and before expiry of that

period, an order of termnation or as is terned by the

www.ecourtsindia.com

Hon' ble the Apex Court in the matter of State of Gujarat

& another Vs. Akhasy Anrutlal Thakkar (supra) an order

of di sengagenent was issued. That being so this decision
of the Hon'ble the Apex Court also applies with full

force.

www.ecourtsindia.com

36. Having considered the rival submssions of the
parties and having considered the documents produced on
record, this Court is of the opinion that the appellant-
petitioners have not made out any case for grant of any
relief to them other than the one already granted by the

| earned Single Judge.
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37. In the result +the Letters Patent Appeals are

di sm ssed, but however, the Special C vil Applications

§ are partly allowed to the extent indicated hereinabove.

é The Civil Application is disposed of. Rule/notice in the

3

g respective matters stand discharged. No order as to
costs.

(R S.GARG, J.)
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LPA/ 1342/ 2003 71/ 71 JUDGVENT

(RAVI R TRI PATH, J.)
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