www.ecourtsindia.com

www.ecourtsindia.com

I=
<}
C
ol
i<}
=
(2]
i
=
3
<}
o
o

www.ecourtsindia.com

www.ecourtsindia.com

WP(C) 3257/ 2007
BEFORE
HON' BLR MR JUSTI CE AM TAVA ROY

JUDGEMENT AND ORDER( ORAL )

The settlenment of Khari khana weekly market (hereinafter ref
erred to as the "market’) located within the territorial jurisdiction of Dhal puk
huri Anchali k Panchayat in favour of the respondent No.6 forns the subject matt
er of challenge in the instant proceeding.

2. | have heard Ms R Borah, Advocate assisted by Ml G ash Uddin
Advocate for the petitioner, Ms HM Phukan, |earned counsel for the respondent No
.4 , M PS Deka, learned State counsel for the official respondents and M PK D
eka, | earned counsel for the private respondent No. 6.

3. The petitioner’s pleaded case is that in response to a Notice Inviting T
ender (hereinafter referred to as "NIT') floated on 17.4.2007 by the Nagaon Zil
a Parishad(hereinafter referred to as the 'Zila Parishad’) inviting tenders ano
ngst others , for settlenment of the market for the period 1.7.2007 to 31.7.2008
he, along with others offered their candidature. The bids submtted by himand o
thers were as follows : -

Names Bi d val ue

(1) Md G ash Uddin Rs. 2,11, 000. 00

(2) Haji Abdul Mazid (petitioner) Rs. 2,05,000.00

(3) Siraj Uddin Mazundar ( Respondent No. 6) Rs. 1,76, 000.00

(4) Sazid Ali Rs. 68, 000. 00
(5) & & & & . & & &

The petitioner has stated that the tender of the highest bidder having been
rejected, he with the offer of Rs.2,05,000.00 was entitled to be settled with th
e market. He has maintained that in his tender formapart fromsubmtting all es
senti al docunents, he had nade a declaration that he was ready to pay the entire

ki st nmoney within seven days of the settlenment. While he was thus waiting in ex
pectati on of being endowed with the settlenent of the market, the sane was ill eg
ally settled with the respondent No.6 at his | esser offer of Rs.1,76,000/-. As h
is repeated representations for a copy of the conparative statenent did not yie
Id any result, he turned to this Court for redress.

4. The respondent No.4 in his affidavit, while endorsing the inpugned d
ecision has submtted that the petitioner’s tender having been found irregular
, he not having submitted the non encunbrance certificate pertaining to the |la
nd offered as nortgage by way of security, the respondent No.6 was rightly se
ttled with the market. He affirmed the position that the tender of the highest b
i dder was rejected as the sanme was invalid. According to the answering responden
t, the General Standing Comnmttee of the Zila Parishad inits neeting held o
n 6.6.2007 on a scrutiny of the tenders submtted cane to the above concl usion w
hich in law is valid and thus unassail abl e. The said commttee also did not ac
cept the petitioner’s tender as the offer quoted by himwas assessed to be exo
rbitant.
5. The respondent No.6 while substantially reiterating the above stand
of the Anchali k Panchayat has asserted that after being settled with the narke
t as required, he had nade necessary deposits. He has maintained that the inpug
ned decision was taken on the approval of the appropriate authority of the gov
ernnment. According to the said respondent, the petitioner’s tender was invalid,
he having failed to submt therewith the non encunbrance certificate relating t
o the land offered as nortgage.
6. Ms Borah with reference to clauses 3 and 8 of the NIT has argued that
the petitioner’s tender being valid on the rejection of the highest bidder, he
ought to have been settled with the narket. Relying particularly on clause 8 of
the NIT, the | earned counsel has urged that as it is apparent therefromthat
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on an undertaking to deposit the entire offered anount within a period of seven
days of the settlenent, no description of immovable property cited as security w
as essential , the ground on which the petitioner’s tender has been purportedly
rejected is non est in law , ineffectual and null and void. She has further a
rgued that as the conparative statenent prepared by the General Standing Committ
ee does not reflect that the petitioner’s tender had been rejected al so on the
ground that the bid offered by hi mwas exorbitant , the plea in law is not avail
able to the respondents at this stage. To buttress her argunents, Ms Borah has
pl aced a decision of this Court in 2005 (3) GT 580, Benjam n Lalrinawm, Petiti
oner v. State of Mzoramand O's, Respondents.
7. Ms Phukan in reply has contended that the petitioner having failed to c
onply with the inperative conditions of the NIT, his tender was rightly rejected
by the General Standing Commttee and therefore his grievance is not sustainab
le in law. According to her, it was incunbent on the part of the petitioner to f
ile along with the tender the non encunbrance certificate pertaining to the |an
d offered by himas nortgage and he admttedly not having done so, the inpugned
decision of rejecting his tender and awardi ng the nmarket to the next higher bid
der i.e. respondent No.6 cannot be faulted with. She al so contended that the pet
itioner’s tender was invalid as the offer made by himwas exorbitant in the con
tenplation of the General Standing Conmttee. She al so produced the relevant re
cords for the perusal of this Court.
8. M Deka while reiterating the above subm ssions, has argued that on a
plain reading of the NIT conditions, it is obvious that for a tender to be vali
d, the sane has to be acconpani ed by docunents referred to therein . As admtted
ly the petitioner had not submtted the non encunbrance certificate of the | and
mentioned by himto be offered as nortgage, the sane was rightly rejected. Accor
ding to him clause 8 did not obviate the necessity of subm ssion of the non e
ncunbrance certificate. In any view of the matter, according to him the decisio
n being within the discretion of the authority concerned to accept and/ or reject
a tender ,the petitioner’s tender having been rejected on a valid ground, this
Court in the exercise of its judicial review would not interfere with the inpugn
ed order. M Deka has drawn sustenance for hi s subm ssions from the decision
of the Apex Court in AIR 1976 SC 714, Lachm Narain etc. Appellants v. Union o
f India & Os, Respondents, (2004) 4 SCC 19, Directorate of Education and others
, Appellants vs. Educonp Datamatics Ltd. and O's, Respondents and of this Court
in 2003(2) GT 485, Bi kash Bora, Appellant v. State of Assam & O's, Respondents
and 2005(3) G.T 580, Benjamn Lalrinawm, Petitioner vs. State of Mzoram & O's,
Respondent s.
9. | have extended ny anxious consideration to the rival subm ssions. Tha
t the petitioner’s bid after the rejection of the highest offer by Ml G as Uddi
n was hi gher than that of the respondent No.6 is an admtted fact. Wereas, the
petitioner had quoted Rs.2,05,000.00 ,the respondent No.6’s offer was Rs. 1, 76, 00
0.00. A perusal of the records produced corroborates the petitioner’s stand tha
t in his tender formhe had nade a declaration wundertaking to deposit the entir
e kist noney as offered by himat a time within a week of the order of settlenmen
t if granted to him A scrutiny of the docunents annexed to it denonstrates that
t he non encunbrance certificate of the land offered as nortgage had not been
furnished therewith. The conparative statenment in original reflects anmongst ot
hers that the Standing comrmittee had noticed the petitioner’s undertaking to t
he above effect and the sane is recorded in the remark colum thereof. The om
ssion to submt the non encunbrance certificate however, was al so recorded. The
tender of the respondent No.6 was found to be conplete in all respects. He howe
ver, did not nake a declaration like the petitioner. It is nmore than clear from
the conparative statenent that the petitioner’s tender was rejected on the gro
und of his failure to submt the non encunbrance certificate. No other ground wa
s cited in support of the said conclusion. In that view of the natter, the plea
of the Anchal ik panchayat bearing on the exorbitance of the petitioner’s offer
cannot be taken note of. The Anchali k panchayat in view of the ground assigned
by the Standing comnmttee referred to herei nabove, to reject the petitioner’s te
nder cannot be permtted to inprove its case by an affidavit in this proceeding
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10. The scrutiny therefore essentially has to be limted to the ground o
f non subm ssion of the non encunbrance certificate by the petitioner.

11. The NIT on a plain reading reveals that in terns of clause 3 thereof
, the preference was to be extended to the highest bidder. d ause Kha however,
makes it obligatory on the part of the tenderers to furnish along with their
tenders , a non encunbrance certificate in respect of |loan, tax, revenue etc. w
ith the indication that in case of any proof of non paynent of such revenue, |oa
n, tax etc. the settlenment even if offered would be cancelled after finalizati
on thereof. C ause 8 which appears to be sheet anchor of the petitioner’s cas
e ,stipulates that if the | essee selected deposits wthin seven days of the se
ttlement, the anmount offered as a whole, it would be inessential to disclose the
particulars of the property offered by way of nortgage. The said clause requir
es that to avail such benefit, the tenderer concerned woul d nake an undertakin
g to the above , otherwise any tender lacking in particulars of the land offere

d as nortgage woul d not be accept ed.
12. In other words, in terns of the above clause, a |liberty was granted to
a tenderer to offer paynent of the entire anmount of his bid within a period of
seven days in lieu of nortgage as a security therefor. It was however, incunbent
for the tenderer to express his mnd to that effect by making a declaration
in the tender. The said clause of the NNT also nade it manifest that in absen
ce of any such declaration ,any tender lacking in particulars of the |and offer
ed as nortgage would be rejected. Reading the clause as a whole, | am of the vi
ew that the authority concerned sought to stipulate thereby that it was not im
perative for a tenderer to offer any nortgage of any inmobvabl e property as secur
ity for the amount of his bid, in case, he nade a declaration of his preparedn
ess to pay off the entire amount within seven days of settlenent made in his fav
our. Clause 8 therefore, in ny view has to be read and understood to have rel ax
ed to that limted extent , the requirenments in clause 'Kha of subm ssion of n
on encunbrance certificate in respect of the |oan, tax, revenue etc. pertaining
to the land proffered for nmortgage. The NIT conditions as per the fundanenta
| principles of interpretation of docunents have to be construed harnoniously so
as to render the sanme to be workable. C auses 6 and 8 read together supports
t he above view. It is understandable that the respondent authorities were fully
m ndf ul of the inplication of the said two cl auses and had not intended t
hose to be nutually annihilative. In ny considered opinion, therefore, in case
the tenderer in his tender form makes a declaration undertaking to pay the ent
ire anpunt of his offer within seven days of his settlenent, he is not required
to furnish the particulars of any i mobvable property nentioned to be offered as
nort gage therefor. The requirenent of subm ssion of non encunbrance certificate
enj oi ned by clause Kha is not inflexibly obligatory in nature in all situati
ons.
13. In that view of the matter, in the face of the unanbi guous and categ
orical undertaking by the petitioner in his tender formto deposit the entire a
nmount quoted by himw thin seven days of the order of settlenent if nade in his
favour , the ground of rejection thereof as reflected in the conparative statene
nt is clearly incongruent with the express provisions of the NT and thus cann
ot be sustained. The respondent authorities having incorporated the covenants
in the NIT published to be understood and acted upon, they cannot be permtted
to depart therefrom , particularly in a public process of the present kind.
14. The decision in Lachm Narain etc(Supra) is on the rule of interp
retation of a provision in a statute to determ ne the mandatory or directory na
ture thereof. The Apex Court held that the primary key to the answer is the |eg
islative intention .In view of the inter play of 'Kha and clause 8 of the NIT
conditi ons noticed herei nabove, the decision is of no avail to the Respondent N
0. 6.
15. Whil e there cannot be two opinions vVvis a vis the scope of judicia
| review, qua, the terns of a tender prescribing the eligibility criteria of a
participant in a process as has been reiterated by the Apex Court in Drectora
te of Education and others(Supra), the proposition enunciated therein does not

This is a True Copy of the court records online. Authenticated @ https://eCourtsindia.com/cnr/GAHC010008512007/truecopy/order-1.pdf



www.ecourtsindia.com

www.ecourtsindia.com

I=
<}
C
ol
i<}
=
(2]
i
=
3
<}
o
o

www.ecourtsindia.com

www.ecourtsindia.com

advance the cause of the respondent No.6 in the present fact situation. In t
he teeth of the undertaking given by the petitioner to pay the entire anount o
f his bid within seven days of his settlenent as conprehended in Clause 8 of th
e NNT, the decision of this Court in Bikash Bora( Supra) highlighting the conse
quence of infraction of mandatory conditions precedent for a valid tender is al
so of no assistance to the respondents.

16. The decision in Benjam n Lalrinawma (Supra) as well does not fit in w
th the facts in hand.

17. The decision of this Court in Intaz Ali (Supra) turns on the propos
ition which in not essential to be dealt with presently. The petitioner’s tende
r , as the records reveal had not been rejected on the ground that his offer wa
s exorbitant. Though it has been contended by the respondent No.6 that his set
tl ement has the approval of the governnent, the records produced do not reveal
any indication thereof. The respondent authorities having proceeded to act i
n repudi ation of clasue 8 of the NIT condition the inmpugned decision is vitiated
by the vice of non transparency , arbitrariness and unreasonabl eness.
18. In view of the determ nations as above , | find sufficient force int
he wit petition. The ground of rejection of the petitioner’s tender is unsus
t ai nabl e. Consequently, the settlenent in favour of the respondent No.6 has to
be interfered with. Ordered accordingly. In the result, the petition succeeds.
The communi cation dated 18. 6. 2007 settling the market in favour of the responde
nt No.6 is set aside. No costs.
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